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DA 1991 F B FRAFEALLR (1S0) 5 B FRe & R A(IEC) RAZF M H 2 5 (AR5 X F e AR RIERLIE (1991 F
%6 M), KB4 Z 4 GB/T20000. 1-2002( AR A TAEI & 5 — 3R 4 ) KA T 3 P 04 25,

@%J:Dell Computer Corp. , 121 F. T. C. 616, FTC LEXIS 291 ( May 20 1996). Rambus,Inc. v. Infineon Technologies AG, et al. , 318 F. 3d 1081
(Fed. Cir. January 29, 2003).

@ % : Microsoft Corp. v. Motorola, Inc. , (LEXIS 170587, W.D. Wash, Nov. 29, 2012).

@EME A IDC L], AR (2013) B 5B R 45305 FRFH &S,

GAL.(2015) T BT 1194 SR FH 2P,

OFA N (2017) TR 454 SR FH R FH



2T PRUELEL ] FRAND A 22 A g 215

SRR b TEIE AP A BT R OB B SO E RIS, FRAND 7R 5855 A
RO AR S 2 75 R T =2 AT SEP SERGAT , FA i 75 73 BARRIAUR) 55 K A&

—. .FRAND &gy ek ey

(—) xR b &R B FREE

P S [ 118 T A A1 4 S e il P T < 35 = s 2 D | R il A TR) 8 7E A7 B FRAND 7K i
PR A IEES T, S L ULIR 89— R, JEHAE 2017 A A B HI P ) JCLR R ERE R AE N
TR R ERER - ORI eA 2R A h R 4% 51 B e B B vk 3R 9 (0 [ Rk ) Rk
ROLFEARTIS ST M FI25 58 = AN AR M Bl 24T FRAND 7R & I« e By 452 I R
SE S BEAR HOR M e AR KB R T I AEAS M U FRAND [l 80, R FATT B K i B 75 B8 43 #T
¥ 38 FRAND 7RI & 0 R A RAT A7 5838 BRI S SSO Z A& s Ml 42 5 = NG A7 7

FoRET A A B 22N T 4 N R ROGE TR B IR, (1) /1 FRAND 7K 275 K
ETSI 5 T 55, 3L T A ;5 (2) FRAND ARG TE A ARG N 55 1R A5 = A2 1) B 2k
(3) FRAND 7K & A A [a] ETSI AT & 915 B4 15 (4) FRAND 7R i 2 75 04 07 IR JA T i@,
ORI A 40505 T R A V0 D 2 fe BU e - BRI LS, (U RS 3

FIAG VD DLBNR <« LRI 18] BR N E A5 A5 HE AL 7525 ( European Telecommunications Standards
Institute, LT i FK  ETSI” ) /E i FRAND 7R3, JF AR BUH Bz ARl o BIVEE £ AN B i 8 67
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@#% L : Microsoft Corp. v. Motorola, Inc. , (LEXIS 170587, W.D. Wash, Nov. 29, 2012). Apple, Inc. v. Motorola Mobility, Inc. , 886 F.
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@Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 136.
@ Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 139.
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2. SEP VF Rl i FA [ WL 55 & [R) B R A TR
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PR AR LASE = NS Jxsd i sl sg B 454, 0 LASE — Se e il DA &2 i Al & TR] mT L BR R TE
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PRIAR TR B, X A1 | 2 46 1) i B2 2 XU BH A e X 7 I 45 A5 SR G R R 2 6 7 DL e i e,
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BETERAE? WA VD DL T 7 - < AR L i, A 45 29 0007 %6 [R) vk 2 1 % R SR S A+
(RF ] B e Tk B — B AT & R A B4R 45 W SRR T BN AR IR L — B, A R B R T, 2k Bk B
WS E—ATE A R EER AL 1613-8 § 5 HUE , FR = BUA 1] A A A 45 R B
P, BNTCR, AT AL ML A R,
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19Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 140.
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T FRAND AL,
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B TC G A0 A L R T 45 TR St 7 AR VT B A B RS B (E < TR R
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@Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 141-143.
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RERT, “HORERA IR (F K RE)) BT RE R RFOCHR A4 (1) BHRFLR, A
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@®Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 145.
@9Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 123.
2Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 124.
@)Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 132.
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R T R WK (B — ) .

7 i 72 A0S 8 TR TR D 5E 9 4 72 AR B A ST HF 4: sk 4 ETST T4E 3 B |

AR R AAG O L T2 PR, AR IE AR I B A e B4 BR 6. 1 HEATIH T

O R T HA R ERAT R E R LA THHETFRE(FEA,FAR),

CIRIEAF I I B 4 Ak R &3 B3k e df = AU 7T 5 90 3h AT K% (R B 42 4 i -
AT AR WA P R )

B4,

ETSI A=K 6. 1 Q2R 558 bRl s AR FAS A S 2 HR A E 45 ETSI 1Y
AL ETSI B S 7 BPEOR A Z R AAAE 3 D H W R IIEA0KiE , 20T RN,
T A LA A B TCIE A 25 421 AN AT R AT ) o 45 5 o 2, A 406 A A 3 i 8 ) i AR i
A AN S s 0] == I B e e 4 o B e P U I 6 W B8 Ay e W 9 e s B W
B de1e Al P kB LR s s FMd FH k2,

Uiy LRSS TR R SR AR DL BB JoI A A5 23 T 8 1R AR PR
FEAT(EEE BB WA et L JC BR A FE 1l A PTHCE  AS ATl R] AN AT fige B R o 10 T AR, 3402
“oSih )T, BMEL RN T IR R A BRATAT i 55 . A U DB T VB A 35 5 X 7 R A
AFHEZ S N T A2, RSS2 AT R — M, BT 55 A e 4h 29 3055 0 TR AR,
R TT 43 B — it 3, B TR E s S AR e mib i SR AT R & AR AU 55 E R
(ERGRIE SR & A . IE U0 FU /R S A L 7RIA  FRAND 7R AN & AR s 46 249 XL 55, ik B 7
AR BOEVE R SR AAT R, SemEI 4R 2y GRS AT SCA AT DO WE 7 s TR A T 4 X AHE
W 0 3 T SR AN, WA SE AR A TR mlEEAILAS

I BEIREIT AT RO B B B AR SRR L5 R M i 5 R, 1S
] () BEFE D PRI v,  BR HLE BE 2980 , Ee el BT RESR FRAND 7K A 54
R XSSO 1M, FRAND AR AL SRR T —/a) SR R s AR i A AUR B 22 %01y
TETRTE , RIVE A 40T b BUAE & [ A SSO BOEARATIF KA, 7RI L F FRAND 7K
LS — SRR AR B, 205 ik, IRAAR AT e S ORE FHE5EE A IS .

FP3C I A] DEERAR A A 2 S BEFER h A 1 [ Sl B R Z VRIS TR Z08 Windows F1
Xbox [ RIYHAE 5% H0 MBI E R 67 27 A HE E R R NEFE S i 5 SSO #4 sUA & [7], AN 7K
NEEFER hir 1) SSO 1) fu it A & AR %) fuid o 7R kg sy B 202 B i 18 [ Rk v FRAND 7Ki6 %
AT AERARI I, 218 iR,

(Z) XF“smiblghey & B g

A2 FRAND 7Raa o 3 A A o 0 22 FIA NN BR 1 S8t 5 LA S i e 1 S it o T A
PAFFG FRAND ZRAF1 AT (9 55, 12 55 5tk vl AR A045 28 W 4is v Fir 81 671 1) 5 o 243 24 S 55 A

@#% L ; Unwired Planet v. Huawei ([2017] EWHC 711 (Pat), 5 Apr. 2017). NO. 131. ETSI Intellectual Property Rights Policy 6. 1.



2T PRUELEL ] FRAND A 22 A g 221

1 e, A REEE A A S B A AR RIZE L 5 R, TR
B2 Bt , i S HAD ZE W Al 1 228 S R A B S AR N RS R R Z BEAFR, WM N E2),
B Z I NS AR ARG O Rk T R i 4 24 S5 e A S o o 4 A 1A
FlJE T R rh BB SOB AL,

1. BT A ME &

RO NG 3 B 5 A T o S R ARRCR R AT RB AR Zh 4 XSG & AT REAR S AH XS G &R, HiTAE S
Y WA R, RIS B 246 % OC 2R A AR R 5 5 B SEIAR R PR AR R, BIVAR Sl A X G FR A RECR
RUE RO BTy S B P s8R i L SR bR U — s 0, RO 5 BT A 9, A [ 2 A AL, TG
AT . BRI SCIAR R RCR B A 2 B 28AUR], TR 114 PR, RikEHRE
T U &, LA T 267m B 5O 7 VAR Bh AR 56 R AR 0%

AR SR R A - (1) XM PR RIOCR R, WAL (2) AFICR B, Wi 55 S bR AL; (3)
A RISCR R A TR R BRAL, Sl T H B 55 . AR REE AR IR0 . F R H e h A O E
55 AR A O REOR], A5 A B E 55 B BRI AR, 75 ) R 8 SR T s T
N BFE—E ST B — 07 M A AL, T DL, (1) SRBR A 55 (2) iR
FINZARFNARSE ; (3) AT N E 5155, BT LA—E S e, s 2S pu 3 47 SE PR B IF R 6
XU 18- 25 A7, (8 R X AFDGE A B 34 b A7 S RH I8 DX 53] F LSO, 2 5 S A ) R R 2
AR T SO B R Sk S | T e SO JAS %2 it il 4 29 BU: ARt i 5 (555, T
A R TR SO AR,

W2, SR 4 AU AR NBE T HA 55987 LLYESER ], 0SSR A N TR 25 1 18] PN 4% 38
S 1) RS2 R SR EEZ | S N IR , RIBAT 55 R HEA JBAUR ™, Hig it , e KA
N 32 NRE (RS K it 55, B4R 24 SL55

2. AR SLE X FRAND 7K AN it il 4 294

B SOW A e T AR T AR AR PL AL, ZR 1A 5 RS I ) o (B S PR o2 32
i B FREERE IFAE R A, AT LS SERCH 6, By &8 T A AN TERL I Y B s )= | S R R A
NEA A ISR B A 8, HARFH A e SEA i R T e B 2 A AFEL B &
W 25 . B SOB AR RS A e T 8 R B A AR RLE KAz, < ARV A8 R B SR By S
RO IR I8 K A58 e e LS R AR A8, AN B B AR 3h” 1Y ) Rk B R — Rl R AR
FPE AR o ANTR] T 3K [BIAS, K [T AR A 249 5 AR, 3K [RIASON B V8 1 < 5 il 2 29450 ARG N0
Iy B R FRR BV AT AR AT OE R AN RRIHATE AL,

FNHATCH Ik, Rk B B8 T SOU A s 45 2R - Se KR s i 46 294, i 3
N IRIEAS H ) i 26 294N, A BR AT W AR I R B AR L A, 3 P B B AR AN R 3, e L e A 5
WUBZR A T 46 20, S SRR X AR - 437 (8 R0 A B2 ) B4 R4 TSt il 2 20772 L e
BRI L FNEY  BRBUEFRT T FRAND 7&K A AV TE S 25 (iR 40 204K, ek = Bt
FUERIE LT TSt AN A AT SR SOE AL AR b A7, A58 FRAND 7K A e 7K i
M55 AR L5 AN A SEHE AT B O EGEHINT FRAND 7 A i 545

(=) XF“EERXFZIR" B REE

B2EF N “FRAND ¥Rl T LIH A ¢ e L 550 - FRAND ¥ A] 735 52 b 2 AU



222 HRARAE2E R (AR SREARR) 2023 4E55 29 #4551

B ARBASMEL A S A CRE LRGSR, P, FRAND V7 A] K35 AR BT e 501l
FESSHEA, 77 A TR A AR R g —— ] R TR R A TN RS FE R AT N Z R G R
TR R 10 Ak 2 2 M BID 7= A 8 14 3 3 55, i A B AR o St A 2% B PH A ) ST, 3
L APV M

T2 i, Rk iy e B [a] 55 FEHR TE-5 IRl 1 55 [ B, 1 R RUTT R AR 8 (R4 24 42 4 1) L
%o “ERLIT HEARER B BT, BOAREE AR R, 0 R AR E NZAMER 55, B HAY;
AR NHIEAT AR ; 2 ARERT I B |, Y75 AR 7 S ik 4 24722 4 1) S 55, @A R 55, HoE
B E TAREN XSS, BWERT CIE B E NZ R B S F - AR R R S T 2 5%,
T o7 B A A S Ay ) 22 S 45 Loree

LRIAANEH FRAND 7K, JEATIRE “RERT TG 17 o BT R XUy 1R BLSE T iy [l — 37 il 5
FERLE TR L Y R —F- B TS A IR RIR, A E M Z 0 BCFI R T FRAND 7&3# , 7] 7
FESCHE A A T AR VF AT ) RURBERTFAR T o BRIBAE KBS , S AE IS & 2 AN FE
FENZI B RFR IR S/l L 557

— B T ARERTB B, A BT R E N Z B FR i B ¥ 5 A N34 244 4>
L5, AL AIEERANT SW P AZ8FH . R AT REr BB, & el i & h
A, B S B RN PR R 2 40 E  FRAND K A BB AT T X 55, ABEIN N FRAND 7K
v NSRS VF AT W AE S S SEP, B2 AR A T HATTE W AL, 8, A AR T S A
ARIRNIE” . TFEAR R AUA SUR UL IR ARTR2EARTE Xt I R v A, I A < =
“RIEHZ AR, B AR O A EER 2R, AR N BEERAR N SV T, (R ORIZE, HAE b
il RN AR A BOE RS AU AR e3R8 . X EIRE S W TE e Ros BA AL
I3, BVAR S (A g5 e HK) TREEE R, FRAND A ASHURER , KB REFELR, AEAE
R PRIITVEAE St AN A BTl iR 25 . FRAND 2K A I AR AR SOV 7E S5 it 5 19 4F: fif
WA

= IRE GRS AT FRAND 7R 5% Pk K 7] 5

(—)“BURFRAMBISIARRE

F [ RIS FRAND 7K IR K8 B S 5T RYHE A GE—, 2006 4R ELTLZ51
TR R T 8 A S B RAS AR IR, B E TR0 BIBORTVF T IoRE. “ fE R
AT R BV R AR AU TR WL E A B E , A REAE A -7 BT [R)4F S A 1 2
5t XHEURE FHST S T, 5 0 T4 v N K B i i AR A5 5 1) R AL 1) e vy N RO B 7
2008 4F- 7 A, i N RGEBE pR (LA M RIFR S PU 50K 7)) - LRSS T hruEr il sl 2 LR S,
R LN E G A7 b M7 R A L AU AT A AESE AR T R St i 1), Y
A R T AN B TR FNES 11 2R UE RV RAL R T @ AR Rk A

RIS R AR R R TR L AU SR AR X, AR TG SCRUE IR BL R, B A K

B(2007) R Z4F 46 FTRFH 2 S,
AR B ARIEL R T 83535 8) 45 B8 A 3300 K 09 4T WAR O ( LA ARSI 413 A2 ) 3%t 36 T i LA AR e P 5 A 6947 A 2 T H R
AZALE R E AL A F ) ((2008) R EALF 4 5)



2T PRUELEL ] FRAND A 22 A g 223

YEh . P25 7 Rl A6, 2009 AR AN RIEBE G T MR ARS8 BEAY mvA R AR ) A T —
SR (1) RIIR AR E A LA, A SE LRI BOR TSN R 5 (2) IRZ, WARRE
BIR TR (E R N RIE B 2008 AFAY 5K S EE V1 T S8 (A T A - St
I H A X AT E W LB L IR OSBRI B & 34T T L MR , 74 WA ml e
WNLH FFRENS SRR AT R A B0 T B0A BRLICR  REVFnl gt ] T LA EOR I HAE
KNGy A [ NG SCATVERT 8% IXRA T AR R T L FR A B30 20 55 005 R 7 B 75 4, 6
A St A o e L — IR R

2016 4F, (dreimn N BREBESC T BAR AL L FIAL N B S04 07 FH i e 1 ) ) A B () ) 545 24
AP T RIS (LR RIFR2016 RlEMERE” 2020 4Ffiz i A Rk Be X 12 7l i B IE R, 1%
RN AL FANTE R E S R P EAT 1488 355 WA BORVFRT®, (EX) TR JEAT
Witk 55 F AT UABRVE AT, 2016 RIVEMR R L R E  RIEZ ], & A A RE S E 5 1F, 2016
R R AR VU5 pR ) i W Z AR A T ke 1 L AR B AT 4 B SC55 ROTE TR IR SRRy T, s
BRIAT A7 Al U R 7 ANt 55 R R AN Tl 5 E AN S, 322 S 55 33T fig A T A
KEN, AR, ATREXHUARRE N7 (H[RIF, 2016 RIVEM R R4S 1 R S A vk e i B
Beity A B, RIR 5 R e v XU B9 32 B A2 oy R AR FI B A 524 . A Bl A0, 78
2016 mlkfg R, iR X o5 B e nl sy . AR EmORALUE s VR el (E o B R
MRLRE 118 Rt 15 LA St SEP , X T 2B A T4 8RR 55 L MABUN , Uk 8 St & A =T,
BEEAG B dOE B VR AT TGRSR IR 5 IR R AL, FE PR T A RCR I - BRAR IS
E—BAKIE MG, BRSO R B9V R] 9, BT S50

AR Rk B, — (AT N AT RE S | S Jm SRAR AL, b A4 FLASE I AR AN, QA ) AR 45 4 880
A o HBRARIE SR AR ST 1 — A e 2R — I 5 R A SRR I AR R, ix
IR SRARIESR Y 2016 RlEfRRE , SEBR_EAR R 1 1 w195 S0k o6 il 7 Al ML A A AT ——n =
FAREE A A= I A A 07 5 e 0 Ao i VF vl B8R . AR (R FHR AR 2 5 79 (2017 ) ) 55 152
2 PR IRACNE T, LA B S T S IR TZ B U HE AR AT 4 T I RASHES, 7]
DLy, e mlvA A E th e R s B0 1 SEP RSB A VR AT, AN RETR BT S, © R 2 9%
F7 e R A i LS 1 W SR A RO, ST i 3 T e Z0EAT W ST 78 e Rk JE L E B 1S
L N R R DE (TR S S

B(2012) ZEHARZFRERETF 125 5,

@EH(2016)1 5, T 2020 SF58Hh - 58(2020)19 5, (RAARER A T F RIZICE A AL G L0 5 kA2 T P (=)
%24 Fo e M E R AT LR KT AFEN T LB F A 6945 8 BT IZAAL EEIZARE R E F A RAFT A bR R IR
FAEY A RFR—R T 28, fHEEE R AT LR F W5 AREV T T LB A 0128, F A RA BIFERADT ZE A 69 £ 56
T G Abar, B AIARASCE & R AT RS R PR AT S B IF T LS, FRAFERE A FHRF TSR, AT IEAR
AT PR Rt ey 3 T ARAAGHE KA AT REATH 69 LR ARER AR T EH, ALF 23R ERFTEME, LS d
FHBRA AFRBRADTH L, BASHE D REA R, TAFRARZRAT, ANRFREN T LXK FZHETEEN, B
AR T A2 AL RN | 4568 18 & A 0 6] 3142 R I AT P 09 AE R AT IR 09 BOR AR AR R R AR E k69 L B
FaAR R T RSB &, SRR ATBGENNT 4R P ER B AL AEIZ

@A (2009) B R EMF 163 FRFF L H;(2011) ZREZ4F 15 FRFA LD (202) RHARFRERF 125 FRFH LS,

@ EFZAF) I & (2017) ) % 152 4 I A LI SEP 89 5 A RAK FH BT A AL F T LS, AL FEARALE SEP 4
AT YR P LA A P Bt A de i AR AR AR @A RGE R ST £ IR0 T SR R AR T iz A A e 2R, s T E AARA
RS AT AT H 0 R MR T L H,



224 HRARAE2E R (AR SREARR) 2023 4E55 29 #4551

2015 4F [ 55 B i il I A S A L FNEE T W 5 GRHRG) 5 85 ZMUE . 25 B R An il &
AL AN AE o i) 2 it o P AN B 8 LA O o B8 A, A0 DA O/ R 32 s o 4 552 it 25 ek
FARBAR , VFal i F 2% b SO By R 5 X5 AN BEIK BB SCAY , T L3 K [ 55 Bt & A A7 BORR T TRk
CRTF (AR NI L MTE B O 58 (ISR IR ) ) AU L) 57 26 A8 BT .« 1 P4 & FIAL
N5 05 ST AN 2% 5 M i, 455 R N AN B AR S B, RS RLE T A b L M RS 1 T o
JE | B2 5 bRl 1 0L AN AT i 5 i e b AN 8 AT A vl B A 19, 908 FEF T 3%
I A S Tt ol L R RO AR TSR T L MR JCBGE VR HE S 7 4= 8 A o b 2 L)
HERVE AT ANSE T ml L FIRAATIA BRI HE St S A BRI 9% 7 AMEA B, e
(IEH ) 128 128 VU5 s AN, AU 46 /I 158 DU 5 R B TR VT R, A7 223 PP aE . R AR Y
255 A E ZAR L R BRI, 32 ) T L B R SR 1Y 82 2% (B % ] 2015 5 (AR A
5 85 2%) AHEPRARMERI AN N BA Z 5 PR ER 2 B AR 2 82 SRR, B Zte 82 2624
AN G FUR AP E Al AR S T R T T E A AR R IR ARGE R T (S R
IR EINE ) 55 31 AU A BRAS S 1 1] L S0 — = — LA SRS S < BRORTE AT AL A
BT 5B AR RS AR RV AL A5 TR, AN R RE N & AN BB R VR Al ik i, %A
IEUNE G MU B [R) L P A S #5520t SEP, BR 1ORE SEP 4 A i il ¥F I 3 Fl, il JC ik
(LR AT 0 SR At/ T o) R A ST A B A A B, RIS SEP S it 5: i 7 T, AN BE ]
B DL L MBS e S35 7 M D0 o A AR E— 2208, 2015 BEGE (IR AR) 5% 85 A5 AE AL & #1)
B, 45 SR T R KRB N T 41 X 8 B Alk i) SEP W R Im Bh R T e, ARG R A &
AREBIE SR F SRR . & HET 2020 455 PUUIB IE , R XA e 2 28 A ] Rt BLRE .

EAF—HRAE,2017 4F 11 H 10 B FESEEISAZ LA IR 50 S BORAE B AR AU A]
AL xS L , SR T A B S 22 W Jm i AR 4 | B BB K46 K Makan Delrahim % 5 45 i : < AT 1A
K FRAND 7R AL BB V7 m] ] 2 -« L MBS 23 IR D 3 BRI AT (56 & RS 6 S S 2 e
T N TORAS S BT AV T - MR S 2B W BN D BT TRIE 28 VF AT A AR L AR
B R AE A - HUEUR T BUTA NI B SR AR R PR 2 — . RIF L R ATl 5% —
BRI RLRE —— TGI8 Je 8 SSO RILF sl Be——#R B X B A9 il - (0 1) 45 114 1]
fbo BR3E, BoA A BB, St il al DLBCA VF Al 4 2 =A, I B REAB A A 2 U 145
LI B G

A< BORTRR]” 528 =7 U g MU A JEURY 28 0T 4 B REL I S ML U oA 7 B2 R 8 i 55 4
T B8 X B O 1) S TR R D T KA 48 R AR MU A AT, R i S 8 T W7

(Z)&AF IDC REABRFEFERFRRRIER

TERERUR IDC Z87p , — 8 Ik Bedi i .« R IDC A RISAH B4 S5 P E E AR ERdil & , IDC 22
A ARE AT AT & FRAND (BRI 5 3 JOBERL ) Z5 PR AR 23 R AT Bm v 228 MIALY L35
IDC 23 m) S A2 55 51 58 TARUE L B MRV FTRHA) Z3T JEAT RYBES 1R 7@ —H X I 58
RICHFIFAE T IDC &R AR UL, 4 FEIE « SSO b 1 R A BOR FAH SC/K M, IDC 2 Rl
A5, NS Z BIRTR ML AR, “ FRAND” S35 (49 5% SCAE AT DRSO o= BB 20K is T W1

@9(2013) L ZH R E4F 305 5 RFH LS,



2T PRUELEL ] FRAND A 22 A g 225

PRI A 2R A ARSI R A R i RLE B9 28 3 BRI TGS A PR 35 7 A T B 4 7T
RO A R v B S AR TR S0 T LAHTR A RE“ FRAND” SC55 Y 3

ORI R G I R EREE — 2, B IDC 597 e VR il & IR I B IR E VR AT 3R AR
T, 199 453 ) ke 308 o R B B8 (AL f552 95 5 R R AT 70 A, 5B HELL - A f5 iz, i FRAND 7Kty
AT N LA SSO L T & 1R (B G IAS BUR TR RAL, 4480 AN B9 B T E £
FNINE . AT 0E T 2R A B A2 BASTRE, AR SR, BN S AR AN RE S BL 195 A B9
B AT AR AT . UL, SRR A5 S BN A5 55 N2 B LA, AR A4 A SE 3R
RERYIASE , S ids AAEAT RS I, BN AR HOR B A 5T, LMBALE A 55 A, nl k%
JEAT 155, W R RIE L 0T, VRN = NI RS+, BETCAGE K HE AT FRAND S(5% 2
e mIAE 2, PR, B ARSE EAT. , QA% G 2 5 0k T B AN T REAT D 3R F P dhiig
B0 R BEA B AN AL, FRAND R A G AT o8 SO F AT 08, R W A 2 i S i 3R 2
oV T IS HA RS Tk, W AANEZANTE T LRI & (R 3 H B 9 I A FH D U ok fige e
FRAND 7K, 7EREH WlfF IR S5 A ERRIE A, G T EEERFOCR g AR08 8
FRLAUEAT T, o AT S A7 AE R T FRAND 2R M TG, S0 7 78 I8 A J5 000 14 fie
AR

2017 AF— 8 H PR B PY FL B R R JE 525 40 0 SEORANARIEE , ISR U & e 0 1 AR G B 7E 3R
] L AR 0 ) R, ) 2 5 e i FRVE SR RO AR . — FVR BE A, s e e B ) 5 383 L )
TEARACHE BN FFICANR] 4938 I A i A s 5 5 & RZXOT AT 0, ST 5 I A A TR, P
FEE A FRAND /R (U 07 RFEAAT 0, AMUERH B SR T AREAERTT BB T %
FVFRT G TR, SRRl R 15 RS2 HLFESE (1 WAPL LA IR 25 & 910 RITICHARY, T
TR, B TR B R e R (E B R DT AT N B R R AN BT AT N R AR
1120 HERTT AT . R BT AT 9 2 BT g AR N B A BESS I Z AT, gy
FF 28, ANRTEESCHE s X7 A7 9 B O AT . FRAND 7RI AT A X AL &, AR
TR BRI ESROR B A AT 150 . HARAAREAAT I, LR E FRAND 2011
EBRAFAE R (H A58 = BRI

AR, W R R YR TR A E T RIERI SIS, 7E FRAND SEVE S5 E SR AR
R T —8C RN G2 SRS RR T, B AN 4 FRAND S840 55 s R TR e e
PRI A S 4 S R A R BT E R R PR AN ST . S b 00 S g% (el s 1 ELAA A i
55 REB T AERNENU R T SEP s&fi 1Al i # A L, Tk Je s

FRAND 7RI BA RO UL A 805 3504708 . AT TSR AE 7] ik 52 ke A Ak i 1
R AN FRAND R VA RTE RS AR 5 =7 Wt 2 DERF S0 32 3G S A SIS | AN
il A 1 R B < BRAVE R

S 3k
[ 1]JLERNER J,TIROLE ]J. Standard-essential patents[ J]. Journal of Political Economy,2015,123(3) :547-586.

AR (2015) Fa R A F 1194 SR FH 25,



226 HRARAE2E R (AR SREARR) 2023 4E55 29 #4551

[2]LAWRANCE S,HOPSON H. Morecertainty for FRAND licensing? The English high court’ s judgment in Unwired Planet v.
Huawei[ J]. The Licensing Journal ,2017,37(6) ;3.

[3]LAYNE-FARRAR A,PADILLA J,SCHMALENSEE R. Pricingpatents for licensing in standard setting organisations: Making
sense of FRAND commitments[ J]. Antitrust Law Journal ,2007 ,74(3) :671.

[4]NEVEN D, REGIBEAU P. UnwiredPlanet vs. Huawei: A welcome clarification of the concept of FRAND and of the role of
competition law towards SEP licencing[ J]. Journal of European Competition Law & Practice,2017,8(7) ;463-467.

[5]a 4 /R - Mgt 3T fE A4k sk B e [ M. AR AR, B il 3% o7 42 B ik | 2004 ,583.

[6] &4, Kok RIEHA[M]. AT E4 AR, 2000.

(7144, Bk RIEAFRB[M]. 2 . 7T, k42 Ak 2012,

(81548 SR HALEF[]]. AH%5,2010(2) :105-114.

[9] il th. 3T AR, 3B R ABKTAR ; Jo iR = A T AV R [ T]. B4 K S FIR(F FAAFF0R) ,2014(2) : 83-87.

[10] v 28 AE R LA 45 LB5 A48 0 % 214 F FRAND B 89 8] 3i& A[]]. & F 4292 7~ 40,2013(4) :54-61.

[11] 8% TR AR E[M]. 5T A, 7 k4 i 200012

(12470 T, Hrde . 3 ARAFEH F A5 Ak B FRAND 3 7T /RiZ 69 52425 [ ]]. 4247 = #0,2014( 10) :45-49,71.
]
]

3
£

[13] &858, KA ARZLEZ TR M]. b7 A KB RKRAE,2007:322.

[14]# %k, % w3k 5] A5 8P 69 470 % B+ ) M M AT £ [ EB/OL]. (2017-03-21) [2018-02-06]. hitp://www.
ciplawyer. cn/fgzl/121161. jhtml? prid =224,

[IS]TRAP-F. EAEEREE QR &£ ARHT FEA L[ EB/OL]. (2015-11-25) [2018-02-08]. http://www.
chinaipmagazine. com/news—show. asp? id=18483.

[16]35kHB. T TR EZF T . R(FEME)VEITELA RAFEL B EFHEERNENZE[]]. AFRFZR(ELS
A HR) ,2016(3) :103-116.

[ 17]DELRAHIM M. Takeit to the limit: Respecting innovation incentives in the application of antitrust Law[ R/OL]. (2017-11-
10) [ 2018-02-08]. https ://www. justice. gov/opa/speech/file/ 1010746/ download.

(18] & . £ H 3] k30 K2 W7 By #TAE 405 R T8 A AR % 25 4 = )2 522 09 K% 7 R U [ EB/OL]. (2018-1-4)[2018-
02-08]. http;//www. ctoutiao. com/432948. html.

On the legal nature of standard essential patent FRAND commitment
LI Yizhu
(Shen Junru Law School, Hangzhou Normal University, Hangzhou 311121, P. R. China)

Abstract: The principle of self —determined obligation is derived from the principle of equality of civil
law. That is, one can only set obligations for himself, and no one can set obligations for others. The essence of
concluding a contract is that a person sets debts for himself in the relative relationship. To conclude a bilateral
contract is that both contracting parties set their own debts as a condition of exchange. Although the meaning of
“Fair, Reasonable and Non-Discriminatory” is not clear, it is clear that the license is not unconditional, but
paid. The license fee, as a license condition, should be the debt set by the implementer of the standard
essential patent. When this exchange condition is not clear, it is impossible for the standard essential patentee
to make a declaration of will of licensing. The FRAND commitment made by the standard essential patentee to
the standard-setting organization does not contain effect meaning. It is not a juristic act. It is a factual act, an

invitation to offer. The standard essential patentee has not set any debt for himself due to FRAND commitment,
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and the standard-setting organization and potential implementers have not obtained any creditor’ s rights due to
FRAND commitment. The third-party beneficiary contract comprises a master contract and a unilateral contract
concluded by the debtor of the master contract who promises to the third party unilaterally. However, the
standard essential patent licensing contract is a bilateral contract and an onerous contract. For this reason,
there are no third-party beneficiary contracts between the standard essential patentee and the standard-setting
organization. Potential implementers do not constitute third-party beneficiaries. According to the principle of
self-determined obligation, even if the law can infer that the standard essential patentee sets for himself the
obligation to tolerate the use of standard essential patent by potential implementers through his implied
declaration of will, it cannot infer that the standard essential patentee sets for potential implementers the
obligation to pay licensing fees through his implied declaration of will. We can only infer from the implied
licensing rule that the license is unconditional, which conflicts with the patentee’ s purpose of pursuing
consideration, and the nature of the standard essential patent licensing contract. Even if the standard essential
patentee has made the FRAND commitment, the relationships between him and potential implementers are still
unspecified, and there is no pre-contract obligation. Potential implementers also do not enjoy any superior
position based on the rights of formation. They cannot set obligations of commitment or contracting for the
standard essential patentee. Otherwise, it means that the implementers can impose their will on the standard
essential patentee, violating the principle of equality of civil law.

Key words: standard essential patent; FRAND; third-party beneficiary contract; juristic act; factual act

(iEshH WET)



