] ] FRRAF AR (PR REERD 2023 455 29 45 6 #i
JOURNAL OF CHONGQING UNIVERSITY ( Social Science Edition) Vol. 29 No. 6 2023

Doi;10. 11835/j. issn. 1008-5831. fx. 2021. 05. 002

2023(6) :190-204. Doi ; 10. 11835/j. issn. 1008—5831. fx. 2021. 05. 002.
Citation Format: LI Zhaoyang. From data monopoly to data access: Competitive analysis of data essential facility [ J]. Journal of Chongging

University ( Social Science Edition) ,2023(6) :190-204. Doi: 10. 11835/ j. issn. 1008-5831. fx. 2021. 05. 002.

M G113 22 B E @ SR Y
SHIZRE A B RIRIECY T FERD N

2k a
(IhEEERARERE, L% BFr 250000)

WE.HFEFT HELABEERRBETZGER mAMAKEHREW LB L EAEIEL L WS
BT, ER LM BERR, FEERLEB L E XA 3 X B A IR 405 9 84T A
T ARLH) | 5 I AR AR BB TR A RAE AR A0 R AR AL 69 R R AR o4 F AR ALN
HFERFERTHEREZA RO EHRY, XL A2 LATY LRMAZGTIRE
HTF, 8RBT EM RS FRE, PRFERLZEEESLE TG EFHLRT Vo Lok, LB 36465
YEi5 B 6GAT A PT P AR BRI R R TRMAR; kG, LR W IEBHIET PR GESEGE Y,
WHRT EREME L Bd L E R AFRIEG IS, B b SR E A IR
8 BAR B RAR TR MAKIERP F S in SRR A0 X ATt e RIBE TR A SR T E
AAREN, Ahdm s, 285 H BT RNEREEA S5 . A — ARG T HF A HEGTFI L S 2
AR A E B A xR IE I R SR K TATE = A 2 T A R AR B AT I R E = AT
SEATR, EEFESAMAABBRY ZZNGELR L —F @ ANAARERP FE—EARE LMAFT
R 5T BB, B —F @ ANAAKERPES TSR AN AL GEER—N, ExFxEm
PERGEZ MG EEE K SRERLT, LAd 354 28 &3t 5 3 fo a2 = AR 37 69 303 69 35 19] 04
AT A ik AR Bl b F E A TG0 B MATAEARA], R AT MR e 32 AR ) 25 37 19) 0 5
3, EHF ARG, RBALELER EW R R P ANLEREAN , BB AR X 6 KT A
36 i P AT R R 49 AR R R AT RO e iR B ANARIB R Y 4ein R F AR A R AR ALE 9 HA, AL
HAEF 1P 0 R AL M) AR W58 B AR E RNE,

KR K FBF RN T L EHAL BT 0 TR L F bk

RESZES.D22.204  XHERFREAD:A  3E4RS:1008-5831(2023)06-0190-15

E£WAB . WA SR E S TR H « BT IR IRV (18ZDA149)
1EHEE N IR, ertdit- UJZF%‘%‘%&}\E‘FH}‘E?%EBJJIE,EmaiI;306074510@ qq. com,



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 191

- KUY TR S BRI

A R A S T3 K T, TR e DRI, X R B IR R AE o R
R TR KRG 1, SAGE M Tl 2 5 e AR LL , B 7 4 B 1 R SR U B 18 Y
R B BT S B AR Y IR R —— R 55 19 2 L 2 | T LU A1 o 8 A 7 B AR &)
AR, RUBRR A48 B TEAE U N 283 B HAT BRI, T R IR A AP EAR Z &
BH . B TR 2 B2 SN LR R ——H 9% O — IR w55 B 3145 10 280 Bl
AL, AERIZE SN AR BRI B 42 B A PR AL BOR BUE R IR 55 AR
A — B HYHARBRERT | D AT B )™ i s BOR BETR B 8 A O Bk T T L 68 1T B, T I 2%
HARMERA 2 AT 28 e o BRI 5 | BIr L, 28 SRk i) e s (A 807 T 5 PR AE A
FEIZT G W= BT BRI R Aok R A G, EXT TR AT AR (AD) |
BRETELR ST Wk 55 7KK, LA R s 2 3 7 37 ) s SR AR B B A9 05 S, e, el B R hy
BREHEEN AR WHESH, K EH T RA R B L MM Rl
TE 35 Fp AT I F BB

ROy 20 R AR A I X LR i AR 0 B B P SR I R A S PO B LA 25 &
JITEE AR, PR ) SRR B (A5 3 BRSNS T 38 A IR M S T S AT, AT 8
HRERSAEA T b BHLAR A 8T S O AR I @ 2 228 F AR A G TIT I B A 1 117 3% S b for
DB ALARAE < B 22T T WTAEAR DT 3 L0 R B 0 T 37 SO A 10 45 1A
HAT TR FUHE IR 5 4 5 5 () B30 (¥ Sl Ll R A 5 S i R v B e A B S AL o A RSBl
THEE TR i A2 BHT A B HE B S, SIS A SRR JE 2 T A28 3 U I R
AT R SRR EFE TS T, 115 LR 58 At 22 B % | e OB 2283 i BT LIS 9
AR A M EE AR o PRI, 5 4k 5 B0 SO A Ml B 4 288 3 R U (Rl A9 AT S AT ML AR, AR X
JO7 | 2278 3 BRI TR St B B S S

AR, DT S5 ] B0 S S PR AR R R, 25 R SAGR MURA R 28 38 0 Bl ) 7 (R 38 1 i A9 £
B, IR e HPRIE AR FP A O 208 5 1 58 4 A ORI R T 15 REAS K I 3t 0 B 247 U
I - LA 288 35 o TR T A 64 BT B A A e A= i O RE T o A R s 19 S S Al
A RE SR A 225 2 R R A T U 7], T o F 4 S0 T T3 B9 45 DR K A I 3 4 B, 7 X Ao 1
JER, SRRl B ITORs 2 MO BREBAT 26 1) 55 102 SRl 4 71 FBIE < ek 4. 07
Ze B AR S P PR AR TP B AR T R S B 5 S IR (Y T 22 A, BN, F ATAE 52 ik 4
JET Al LMK BB A7 25 ) 27 102 25l JE 8 I S BRI S 405 ) 5 19 FEalish 20 BRESR L
He A lb AR BT ) 55, I ELRE R R A (S BRI 58 1% ) 5+ OB B A i A o b X Bl I
TCHGHRUEAT IR . BAR A IESE 5 2 B e G S ROR IS ) Tk, R B 26 A
AT BRI 2 EF I, Mk L2085 AN e se e AT Ui IR) IR A 28 H W T 8 1 it 1%

OEKFHR,F BB L HBENEF AR, RBAEF R EH, ARG, B S AN RBESHEL LB L HETFHERL
WFGRMBFEEOTH, BN ALRBOEZEHFRBETHATRTZEHAMATY LAA XRAALZ—FR FAELEEN
R ABBBIET N ERRTRAIANZEHLTHRAESANAZTH BT AR, ARz P MR Tk,

@Judgment in United Brands v. Commission, Case 27/76, ECLI:EU.C.1978.22.



192 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

BIYEfy , JF HAEEHE— PR X AR 55 T A 0P . MR TR Ui, 288 35 4 4 4 1 3 A7 K
E AT S AT RERAL A (AR T« [ AR 2 B 5 A Dy, A0 A 2 A i, X SE 2208 2R R
LA 2 A TR ] i 355

TEAEGE TV AL AR, 54 e U Y Bk 2 75— e R BE b B0 T3 e JE ) 506 55 2B W7 41 1A ) i 2
X2 (BRI L T AR AR BRI AT, o B 4 2 I 22 5 | R R 2
WA LG | M 5 S AN PRI | RS B TR R 3K — AL, R Ao Aol M0 52 B 28 355 2 i T i LA
ey i g R SRR, e 45 A Z A1 A R S S i gl B ORRE R i A P A A (U R
AR S, T 58 Ak i A S T S, SCIC AR A1 48 FAD 5 4 2 %o F Bt A 5 1) LA TRESR 52 4
DA NAABAS e — A IR, 5 4 T A T A 5 BT ) X3k — R EA T i 2 . AP 2 5
AR BRI A BT S Ak — e e TR A i Sy (R BT R BRI TE 2 R
DA S8 B4 1 B R SR e R Ui ML D 7 M 5 T 3 T ) 2B WA I el RS AAEAE AL SE T
M RR R T A T TR] , AEIXAPT S5 R, R RO 48 58 T A0 T B MU 19 1F 24 M ) PR 0T DA 7 ot
il b A AR I T A 2205 3 RE NS S IR S IE Al Kbl ) 7 10, % 5 1k 5 2 B B 20
TFIAT i) BERE J 00 5 4401 3 U B A R 8 A P 0 SORI S 5 3, 7R B R b | 3 e o 2%
RSP EAE S  E BT O | FT RS RH 22 W , fle i R B R A i sl R

L i BB ALY e Jee Dy S B AR B AT e R

AT R ORI R X — AT A, B Y A 2 A I OR 5 oh A TH 3 SC HLA  £8
B A Ty BYRT GAR JI W5 B I 5 4 ok SR A A0 75 Bt 1) S E Al I 78 e 10t LA At A
ZEA ATV S BCERE AT 00T R0 R U] AE A5 3 FH 1 T BT Z R ) % J g SR A T
WFFE IR ZRAZ A 1) e TLAE R AR X 12 6 AR B AU 358 T 138 P 9 325 R AT 5 48, e A
E AR Y R S 2 1 B T Y R

(—)HEERERMNN LR E

Wt BN ESE Pk h B A IR KB T —MaA S TG Bt AL fe AR I T 1912 48
FEE Y United States V. Terminal RailroadAss’ n 28, TEIZZH , — A0 45 ) 25 %8 78 74 i) b il — g
BREE e vk BEIA N B A T AR TV A X A BRI 1 S HIA, S TC k2 538 4 | e A SR X S 4
b 5 HTE X T S A FHALS , J5 ke, doc i ik Bt 1 [] 32 e 38 76 AN (] 79 2 061) o 0 a0 55 15 i KL
WHEATIE T AW S8 36 A= 5 B, 1 7e 26 - ml 2 e i MCL 28 ol 7. 1 0 7 18t 1) A4 B
(1) WA B A 2B T 5 (2) Sa %3 BOA RE I RHZ it 4 7 52 ) B 2 X Rh A2 il 2
IR BR ; (3) FHA LR T8 85 (il FHIZ B0 5 (4) X802 RERS R ALY, RAE L, 58 [ By
BT TR BRI % 38 R — AR TE R R A B S 1] S5 e 1 e 0 T 0 e 150t R D) >R L — e
BEASTA AT WA 28 (A FE® RV X TR 0 75 Bt B U AR 3 19 32 78, 1k B Al X bt fin 1™ ™% %) PR
i, P BOL IR AR R AFRES AR T B R B A PR IA T BT, 36 ] R ] 0 T 182t A1
Dy ST e TR0t ) 4 T AN BIR A 77 L HARHE D HA 28 8 3 T 1 355

@ United States v. Terminal Railroad Association, 224 U.S. 383 (1912).
@MCI Communications v. American Telephone & Telegraph Co. , 708 F.2d 1081 (7th Cir. 1983), cert. denied, 464 U.S. 891 (1983).
(B Verizon Communications v. Law Offices of Curtis V. Trinko, LLP (Trinko), 540 U.S. 398 (2004).



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 193

G375 THT 1158 1 X 0 TRt ML) %) 3 FH A ], TR 12 B DU o s Bt KO DU 14 35 P 4 — > L 5
THIAIAS L 3X7E Bronner 58 Magil 58 \IMS Z 1145 2 M (5] rh #0G (R BL© , 5 A0 7E Magil Z 1 1R
P /R 2= NEUE , RTE 5581 76 5 iy B A g %, ] i 4 %8 19 5 B 28 52 3 B MR A 1Y O
71, Magil WAy BEAE S P64 J] L R A By H R0y 7 i, THE T K RTE #2717 AI AL, {H & RTE 5
45 1 Magil PJHITE, T2 Magil [(EEBEEEE TR BeZCBe AN J7 T X — [l 1720, Bk
RTE W47 idiik B (1) BSGIREE o SCRC A ; (2) S48 85 V8 nT BEAS 158 7™ il A4 0 B, 17 7
B A XX K (3) AP ALNTEER T R A se S (4) IELZ TV i &
HAHE AP, 25{L1AY Bronner & IMS DL K Microsoft R FEASHR B AE Sk —HEZR BIT A, B2, TEXT
TR B YA b 5, WK RIA T T g Al A 1 22 5 I AUR B2 & 20 LA — T S A AR 1Y
ASBE FSANTE R IR A T R0 T T34 il e 11 28785 3 TP OBt ) b 2R

DN B WD A 5 [ | DA T i) e JR 3 72 iy s, FRATT AT AR B 3k — KL ) 2 2% S 8L
BT AT R AN ) A 382 PR Ry AR B SGI 3 1 R 37 45 B8 il 5 47 T 37 8 3 =2 18] 5 2R 1 Py
P, — 5 AR, A e HA SR B A RS A AL H S, B IR S xR
AR, SETTAE TS P e T 288 SRAS AN, 75 150G A0 DU B G 940 A B0t 19 DA, 23 B AR Al 452
BERR BB , S E B O — O, BT S A AR A A S i AT 35 A i e AN T b
R O, HAB A B E TCEIE AT, 35 b RS el 2308/ 3 2 H BR , SCBC Ak #5225 F
MBS T 1 RN — i, SR T i 2 B A i TR AT
SZENE LB IS ETE T S AR A Z B E R 22 IR IR S,
AR AB0: S B b S i 1] T 0 B SR AN (B A AE 47, & SRR AR R T i S A 0 e O7 o i 3, ik
i 1 S Ak B T, DAaBE SR B BH P4 R (false positive) ™' PRI 9 [ 76 7 36 LR O F R 2 K
SR T R DU - 2838 Bt U5 1) AP 5 52 30 B ph R PP 32 SRR i) TR R 5 4 02 U - T XS
TIEA I FEAY IR, X A58 Frad R i S BRI N 2805 A i, BIAR 7 5 B8 B R AR 77 1Y
7 it LA B o RS I B AR G S 4 ) AR A AR R A T ) SE B R T A 7 R A
() E SRS 1 e e A BT AR B B A ik 2k 1 R i I T 3 ) AT S AT KA X b
TR A S AR XS SE 25 . B 20 T RE AR D FH A s TR0t W DU At 4 26 D77 1) 45 D i SR Y 58
A [A] U T RE A AT R X AN 2Z 18] )P4

bR b ERF A TR B AE T s SOk A S 6, R A0 SRR A IR 3
T A b A 248 5 5 %ok T X R A T U7 1004 72 A — R A I 58 i B b, 3 Sy o0 e 150t KL 0] g 3 T 4 43t
T IR A ] TR 20 LR BEE B RAE NG i 1 0 5 Ot AU 7 LA BT A AR B AN 413, S
ST A8 7o b T B e 2 i

(Z)BFEF TR FIZHEMN A ES &

BOr 2 T 208 F R T 30 DI SR e A 1 BRI 45 1B T AY [0 R T a7 5Tt M DU
WAEX 85T BA TR A ar )y, GESEA T Bt MU 1 & J I s B 42 55 T A0 B0t KL

O©FMER T RERCLRT I ( indispensable ) ” iX — K& R AR F L FZ PN . See JONES A , SUFRIN B, DUNNE N. EU competition
law: text, cases, and materials[ M]. Seventh Edition. Oxford: Oxford University Press, 2019.487.
(DJudgment in Telefis Eireann and Independent Television Publications Ltd v. Commission of the European Communities ( Magill) , Joined cases

C-241/91 and C-242/91, ECLI:EU:C:1995:98.



194 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

W R AN RN (LR = (D A € — D T S ol 5008 42 il 2 e R LA 2258 2 0 Bl A U )
i 22 AR BT H BB Il , S me BT 5 B Rl 5 100 53 — D7 i, P TR 2 LR
JOE I 28 80T R A7 A, S I A 4 P B 5 R IH P 4 2 A ) Bl 1Y S Al Y TR 4 1 DA et
IR T — A S A H R TR, JORE AR T A 28 R N O Je ik i i
BAMRHS G4 Mgk, SOl BRI RGeS X PR (22 8 3 % 3706
A, FEOAN R 25 T X b/ DAL ) IE 24 V5 77 A2 B BE , (H S Br_ERCT 48 5F T RRE 1) — 4t
R AT 208 F BAE TP e N (B b 2T AR A TR AL

B ERCT AT BRI 5T R B AR O — P H ik T RE S 2 BRI YR B0
SR, FEAREB SR B B B ISR 2235 38 4% 1 D I, R 26 A 225 35 iR AT s T e i LA A
LA 0 28 3 LA 342 S s g (L, SR T8 ol i e Je e TR (e 2 0l e 4K
PEIT RS e HERCHE = (A1 3L 52 TR0 7= i , S v Bl AT R A 23

B AR O T s B AR TS A DL AR HEAB R B 5 N TR 2B 3 T R R R
B EAR G IR SRR TR RO (4 i R T UG P . PR A L Tk B
1 R GG SEBE , X R B V5 T AN 22 45 JEUA IR s 1 3 3 s o i GHH S R 2
FIIE TG J50 28 3 MR IH AT LU 22800 M 1E 3 () R M 35 2, 3R A5G i Il 4R ™

o = BRI HOT AN 2 W SR I S HE A Ml X T K08k )50 Bl , 2 0 SIS ol i) BB RE ) (2R
PEEh . BT, SRR SRR BT I R 28 B I A — AR R — A ST S R T R S A, DR A dl
TFBOFAS AR SCBL A B GERE A A SRl  FLUC, B SCIE Al 5 38R A T 2878 3% Z W]
TEAR ST 3 vh T S 4, £ K07 22 DR A, J1A Kdls 19 S Aol v] B HLAT S K L% (first —mover
advantage ) , SC A L FBERS Y W i Ml S PR BAS P, (AR T 3 5 4 vp A0 SR A A B r 1
N, BIVASE Gl 2255 27 TR 40 A 508k ) il o ik LAGEEE B e R RS 89 4ll, B LA, S ke e 3
W AFTE 2 IR AR ST A L B B S RN s 53 0 TEARZAE BT, Bl FUR B % A i sl b ™
FE IR RO (U5 1) AT R 225 T 1 A 706 2 20 BB T SR B I I 228 AR A
T B T SCBCAR ML S B RS A, X S8R TE U7 AE BE RS 25 T SCIBC Al i 5 14 14, DR, 25030 I ik
L) DN 8- 1 - LA /0 i 4 €1 R S el U

S VU BT A B T TR 22 W ) SR i, BT 58 4 e R 4 G dh AR 55 B1HT
B 2 U b B A OHGM BE L T — T 3 g 8 58 R B LR RSP B B 4 R RS- 5 0 T R A
I Z 5 L T T I BT AR SR A ABE &2 G S0 A RE A3 (A A 228 A Mk DL E AZ T
Gt RE S A R AT A T (R — oA X AR RURT B T T A R, B R i 2
Tb IR 0 1 B, T ORI 7T 7 v i) 2B I A7, AR AS S AR 2 FERXRR IS 50 R IR T & B H
XS AS R BE RS FT 10 R DA K018 28 W 2 G 1) T 37 B 22 {6l 28355 3 AR BB 30308 W R AR A T R4

APUL FERCT AR ST AL DAL [RRE T R 22 5 R (B4 3, (B2 BUP & 5 Y
o i LA B AR B B P TR A5 ARSI U A5 4 0 5 1) A PR RE 0 I T 36 3t i 2 o 42 7
T i) S BC A A5 T, I ELIRIN BEAS i HA 288 % 2 5 BT 750 4 vhoke , w17 37 1 5 4
SURREE  fedtt = BIHT o DRI, 76 7 s ML A e Tt AL U 3 FH B T4 2 1, 52 B0 S Aol Xt 23 1
T REE fiff DR K 2B W 45 B ™ AR 10— R B 9 5 S 400, 2 JHE S8 0 (B ) O 42, 3 3 00 L )



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 195

mah
= Ber BT b BRI

P25 5 ] AR SR B AL I, LA P 8 2 B A7 A 2 5, (ELIE 0 it M DU g A P
FORAMRLEY , B AT Bl MU E RO AR A 7 - (1) IX DO RE T R 675 BEHTE ; (2) F28 1% Bt
BRI A TRSE AR Y L DI FERCF TR T & B RE A MR FT A 5 B LU % SIS 4l 1
Ws BEA T [PV 5 B R ST T A PN RIVESCHE BB A AL IS0 75 Bt , LA S AR 246 225 38 WA D e
it O AR D7 0] 23 7 A Al 5 4 RCR

(—) BFEF TRALFRENEE

W R IRAE G 5w i U N o T B 7 R ALV A T LS8 HAT T 3 SO 67 ) KL
PE A VAL S 2 Ui IR R 7 I O Tl w5 Bt A9 75 S, BNZ B R R B E S 5
CAAANETZ o KRR I B T I I 4 ) S R S A oMb A 248 1) TR R O R 3 Bl e AN ]
), T3 B0 AT S PR B B R R A @ BRZ 2 H A 6 T X AT A7 45 1 1 AR
IO PR ifp R —— R I B 2 25 1 T 3 5 4 v i 2 LA 5 A, BRIV DA st ) ] A R T A A
HEATHERO . N BRG] AT ) FERCF R0, 2 VBB T 5 4 i 5 B, 5 2 125 LT
PN T TR AL 55— Ry Al AR, A B R 2 1 ELA TR A 55— Al is T S i 4, LA R Bdi
S HA TS

1 Bl iyl B A B

Bl r n A MR I R B E AL S ST g5 b, BREDS T 8ds TR A1, ik 3145 HoAth
AN EA RS S Tl e F . IR EE H BE i Hofh )y XS i b i 5 4, 20
PEFFANBERS ISR AT BEITE , 3 i L IC 2B P R0l ) 2238 3 AT D b A Ll i, # il 1 Al
PR B PTRE A A Al AU . 76 IMS SRR TMS 2% 0] ] 45l X 245 it 5 5 2R 1 7 90
A, Gt AR B , SRR B — R W A5 R R . X i it T AR A o i
@I 90 RS RN Z M P A p i p bl . Aex A ad R rp, o 228 22l 1 R At D7
NETHR I REARL I A58 LR BERAEAORL (BRI S8 W O3 . 2B b X b e 457 B2
TETT 5 LRI T —FhAT L AR | 28 5 BREDR A2 e 45487 b, Joik R P A AUk D7 24 280
S5 T e, i, A MEAUE B, 58 0 H BR A AR AT Ui oh, Kk 2 S5
Frint IR HAT A AU,

(B R Bt b 28 B3 (0 5 S RS MR SCE R (R I A AN S e T 35 3 A i A v A e
—BR IR AT BRI TR T B A EE W HRE R, RS EH
it (7B 122 5 AR T TR i AR BORE S , L R T 428 38 BB A A % T a9 20 B
BB, LIRS B b rh AR 7 D 01, 45 R 2 i A A AR B 1) 9 4 T P B o
Wl oA TR XA AT A2 W SR A AR R 45 R B INAT 51 2 B A oKk . RV X A s 4 4

@ O0scar Bronner GmbH & Co. KG v Mediaprint Zeitungs— und Zeitschriftenverlag GmbH & Co. KG, Mediaprint Zeitungsvertriebsgesellschaft mbH
& Co. KG and Mediaprint Anzeigengesellschaft mbH & Co. KG. Case C-7/97
©®Communication from the Commission — Guidance on the Commission’ s enforcement priorities in applying Article 82 of the EC Treaty to abusive

exclusionary conduct by dominant undertakings ( Text with EEA relevance).



196 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

WOR 2B F AR R T ST b B i 59 S, (ELJ X T 4004k 1 23 M B ) IR RE A 52 4 v e #4256
INEZRVER], #5 Z, S BOE 7 M BE ) BERE TR AN 228 2 T B AR R RE ) L A BESE A A2, IR T
AR B ARMERE A 2 R TSI BT LA ZEX R AL, AR 2 ORI B 4347 T 2L 55 i
TETH e 4 o BT i A A (5, o RSO a2 7 B ml U

2. Bt ey T S A A

Bla iy nl R 4R 408 A BRI 7 A — A R B U 0, LB 5 Ml A e 4
5B A R ACPEAR L, ks 0 TR A 0 M S 2 7 A i At I 5 (9 i s o e ) 4 e
RE)) BERE S5 T Ui T S AT 885 4, T SCHIE F) ] 52 1R e U 36 o e 70 A 7 S RE 8 S BIUAH ) 5
FRCR IR I T REME

TEBLIA G o BUR T AT, 5 TR T BAR A SO AN B 52127 TR i o mT A4 U5
UEAN W 2B 7 R, F P Rl AR B A9 A 36 TS IR )™ A 0, 228 3 e L B T sl b ™ A 4K
3, B I AN R 7 SONZEE T B TR A I E B R . T, T R A X R R RE B A
AR AR B2 E BRI R Bk S ST R 7

BRICLISN 76— B O T | 2055 3 o A e B8l I A B2 i FLA 288 3 0 I Se 1 A A 2t
X AR HE PR R S B e T B2 5F T i 2D A TERAE, RIS AT L@ A R i 2258
ARAFAN A1 14 1 55 s AR R I 55, RIS A7 A B — Y 2235 3 WP B R4 7 28 8>, Tk A vy
R A A A 5080 ) vl 2 o 1 Bk T B, e SR 0 228 A TR IR A AR 26 5, wT LA K D5 ) HoA
ZEH R NS 554

SR RA TCAEATE 5 TR AR I & SRS 5 (B A T 3 rh 20 e A7 A 36 45 5045
FEIVRE SR | 288 3 X R Bl iSO R BT A TR | AT 52 Wi e dl ) A2 o, ) A Bl i
T 28 55 S ) T 7 BE 43 | 208 3 N SR TG 34T A2 08 R 150 52 B LA 22 5 sl VL 1R 2 5 el G 1
WA RIS S Te g, X 2T 3 G5 RRAE (4 4776 L (45 368 5% S8 K 8l 1) Wi 5 A7 1 TR A
DRI e 5 JHAt 2285 2 A A R0 S I £ L P9 500 P A [ Bl 2 O JEE , IEe B, T 288 28007 4 47 At
PSRRI AN RERE 2 34T . BN, FEAE S 46 T 37 v, aBAe s 22 1) TP (0 T S B Aol 9 72 i, 52
B Al it B8 A (ELRT FH P01 55 B B R, AR LAY, S E A Ml B B AR AT R 1y P i, X e il 2
T Bl S BCAR MY AE 5 4 A T SECIIAT M B4 (57 85 iR S S 6 T X A SR AT X S s, ik 5 Sl Al
HEATEA . LSSl Twitter BLE—101, i T WIZ80N Y AFAE , Twitter 7R ISCHE T ARAME I X L 1E fY
SoAf, B RERE ARG A E 4 XS T T IR AR BB, DRI Twitter BT 3 A A4 80308 XE LS 4 X5 T+ B
2

[l Bt AR B AN A R, (B SR R 1 SR BB ik 5 EE 1 O S e SR 1 %K
PEARAL T PR (X SERF R T AR B T HE P ARl Bl an , 5 a7 8 28 B e 4% 1 sl 2
Gt LA T —E BRI Bl 2 Z BUAR = BOE BRI, U A28 H AR B —
BIPE AR T ) B AR TN, B SCER B IMS AT S S IE  IMS 2 Y
“TEAEHE B S RS BGE I R, X S8l A 1 e, 78 B AU R TR
b2 is 3 ok X s AT S

T, BRI B A TCAEANTE B T ISR A HE Al SRR R A R AR — RS B0 T B
AR AR AT S (B IR Y (SRS g T, i A R B 415 A SR i s AT T



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 197

AP AN w] S A I8 T A R B, RN 2278 H B S T 5 A ST I H B IR
T, 20005 BT BAT B8 3 BEAN [ T A5 8 T 45 K40 R it 35 R 3 PRI AL 5 2% e 7 %5 58 KU a0 8 75 140 i
W T IS IO 24 3, RS A 58 OO RS B R AR T TR T, DA T 2 00 B 7 ) i
B, Ay HE T R 1 40 i B A

(Z)FER/EANBFREHIHENFHHNZT SRR

TP SC o SR8 A DAy o 7 Tt A RS AR D7 IR PR 225 b 2 %A =07 TR AR S S+

S AT S BCA A SRR 2 H S AR — T g5, R HAERE R R R4
KOl 28 W HE 24 5 P 0 T X0 B 1 17 10) BE A8 A7 8RS S 00 T HEBR 117 37, Bl 28 W 1T 3% )
G LU B ARAT 2 A B A, AR Y 28 2 S AT R — i3, R4 288 3 X
PEREAT VIR AT R W 2 BEAT 2083 A8 R i i S F A8 b 2 mi R e S i B8, (AR I
AR 22 W TR R A i T 0T B sa 4, e AR 2 M 288 3 X RS 1 75 1) 45 RS AE L T Tl
Gyl ZE W LA M ST B TR i Y O T AR R T R, BT AT A
A X AR I AE AL 28 F P T S i)™ Al BB R R 1A% AU i T 1
Wi,

B T TS BRI A AR R U IR B 288 3 M, BRI 28 4 R D Gk U IR D A
B R T RHERR T AR AR E A TR R T A A ISR, RIVE BE SR HT SN S5 it £4
PR A= R LT 2 H TR A" i BT A SRS AT, N, 1% 58 4 3R BR,
ZEWT R T — 2D s, TS B BT d e

S R TIH S, SC AR A5 48 K0 TT I A AT A Re B ARG 3 8% 28 00 7 it R I 55 B4 8 4% 2
(] 40 55 Bl 5 ™ i R 55 PR AR SR o el T S E Al AE 48 K TP, SCPE Al mT LR I HEBR
So A, HABRAS BB A7 HH AT 78 2 B R 7= i 50 A 55 IO T 98 R Wi H Tl 37, 3 e = i
s MR 55 BT AR T BB AR G 2 2R . J3 4, SCBCAR VAR 28 B TP R A7 D ik 23 7™ A A
SR B AR M) i ELSCRR R A 4 A e T A i D B 2 2 IR R ROk
HZEE B THE D JUHIR AR RS R HE LN S AR R U, 0 A e T A U PR
PREPHTUR , 278 3 RS T SHEAS T R AL SR 7 A SRR AR PR

T3HN BRER T2 T AR R S, S AR A 4 R TR A AT O a2 1] 0 B A T i
Wi, AERCF A, 208 TR BT AT o o S AR AR B 2 A s i A 2 8 3 i 92 i i
Ben S FATTEY H H AR TG EUEAHSC , 0 SR 228 3 3k S Rl WA mT R Ak A 9 o K A A 4H
XU A2tk 2e i B i P4 A IESF BSOS B E A BUE

AN BB SR | STCAR Ml A8 A 2255 25 6 30 19 7 T Al ) RE A7 AE — i 1 BURR B Sl —
TE B A B X EEAAE = AT, R SERCAR L AR 4 HA A R B U IR O T R AR
GEWOA , i L H S g M 4 S T RSB E U] TR U A T s i e, ST Al
UNSRBEAGIE I At 2275 38 BB U7 TR AT AR 2 0 LI 6 B9 2 7™ 22 8 gl ™ AR A AN 5 B T4
TR 2 P S PE A ] A28 A 28355 3 o el B 5 1), (ELIR: , 00 58 — T TR S 11 5 BB b £
B b I BT 25T T T B Y I 2 B e O , B B FE e R SR bR T
A BPIE VT TR0 SIRCAR Ml BT BT AR IR, Bl ih U, E— B B0 T, Hefl 228 35 00 Kt 1 15 1)
AN X S BEAR Y B3 BN A T AN X AR 7 B Sl BN S R T, R T



198 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

s TR R N A AT BN B N R AL AR N A IR, BR AN A2 B 5 ik LA 2B
XPRCHE B V5 1R 32 B T A NBHR ORI IR AR SERE T B BR A AN, 25 8o . R A
B IR I 24 At 228 5 6 A ) U5 TR0 7 A — R B S i T FR ISR A 225 N 1]
R SV HABZE F AT VIR, W ARAE 2 RGBS AL SERCH] [, R # i T 32 R AL
TR BB | M 288 35 X B i U TRl A ] BE 2 AR B U= B A AL . IR, 2%
BIE AT SCVFAE R SCE A RO HEA T U5 IR) I 75 28 0 B T I 8 bl R B i A vk A L
LR RHATEIE,

L5 LTI AR SIC AR Ml AR 260 A S o 7 it 14 RS HlE 14 D5 1) ] BE 7™ A2 1Y) 3 2 e A T A )i, A
SRAT T UL REAS UE A 1207 7= A T 7 S T AR CR , HHEFR ) A R R AN R AR R A 5
R, B IR AT O A B AT DU AR [, IR 4 24T M W B T sa ik, 2208 3 T AR SRS Al (Y
BllgseaTvsia

VU . 2235 A BRI IR REAS TR DL e o ZE R

(—) EEEHEFHNERER

Ho—  FA 3835 X B D TR 22 20 1Y) o K5O T B A~ P R 24 TR SIS il , B 24 3R
XA VI 25 . XA, EA 55 A X R iR B T 28 4, v HaE
W AT R T T AR At s B A A1) [ A, AR i A DL LA O 200 S 1R 445 7 IO AU S35 5%
B AR GBI Rt AS G B BR ) 55 5 65 5 IR0 s 9 2258 T e OS5 ST SCICAR LT

NS BE LS5, A T A i A v e BRI ) LR A 2R 1R O ELA PR, AN A 3 e
Ho Mt 228 35 X B B U TR 7 2 BRSE al AT A HLARTI 55, 208 38 6 i 1) 7 ) 10 224 2

WY TEASEEOL T, Bs B — 5 I A5, B0 2R 288 38 T B8 S ) 1 4R 45 ol AR B 50 1) D7 1), 5
B A (R SRR A ), s, RV 28788 35 R A 0 B HEA T U7 7], HAR IH 23 PR S BE Al i A 45 38
[ SE R T AE T 5 TP AL TANA T (AL, BRI LA, 288 2 X B i 1y TR 24 S i, IR 32
P Al A — BE 6] A FR R 2238 3 X RAE HEA T 5 ) (U B0 7E 2 5 i) — Bt R 48 1 2428 34 iy 7 A
TR AR SCIE AR CHE $1 G BB phy X H b (5005 S A g RIS S of v W 75 ) ) 470 S o AR 4 22
B H BT — A

= HA 28 2 0 R A T U7 1) 5 B SRS PR B TR 5 AP ik X S AR L AR 48 50HE T
JBGHAT TR A RN T BR3P S BC A R BETUR , o 1 B 1 228 e B Tl i3 A v A 57
AR, 2276 3 B 1) SR Al S AT & B 2 . 3 9% FH A 2 IO 24 25 BRIk R 3 20 i Bl ot
FE AP T AT H A8 R0 B RSAR | AN BE AT 70 A5 B g 11 e Al 72 R i P 46 223 3 X R ) 1 T RO

SRS TS AR LT B AN [, TR AS Bk T REW KA AR R AL
TR, I TV RC 2255 1, BBt 00 O i S it i 7 225 P 5 A N R P A A L 2 1]
R

(Z) EEEHEF M LERE

1L 5 NEHE ORI E Z [ i

F T80 T AR DA A AR A B , DAL e 50 14 1 0] ST LR 70k x4~ AL
B8 D7 IR A AR N BRI, A B 2 4 AT AR S8 sl 2 T AR A BT 45 2



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 199

A NBIFEAFCHA A B DI O, ARAE ST i 4 T 200 170 NBIE i R IR A 28 3%
XA KB U7 TR A AT RE 4 55 A N SR AS KR, 73 5 1 %A N BCE 7 DUGR A Y AR DGR LSS
O A AR 2878 B AN S B T i 0 3 A i B i 5 ANBR IR PP i Z R OG-

AN NBAE RS TS BRI A5 B, 28 E R A NS T ISR Al A
RSN X FECT SR ARSI t P4 HA 2878 AR 1 D), XA f
FER D N O A i A A SE e — AR AT T 2238 6 i i 1l BRI T T g B sE
Fro WG —DABER 32 PE I TIH 2 Am A A D AP TS AN (0 D4 A B e T 2 4 AR
RN ZE T, A NBHE R 5 e AR e e B 51

PARK B 55 4 v AT FH SR PR3 25 4911) ( General Data Protection Regulation ) A {5 X%F — 3 5 R AT
e LU, Y SR AR AR TF T i B 1 KR S ik | THZEE X S NEHR s, — 5
T, % 1 3 O B PR 25 ) B9 285K, IF AN BE ELHEMR T HA 228 3 LAV [MA PR 5 53— D T, T 58
Frii IR 28 ST E B AT U (Gl R R AP 25010 ) 55 6 25505 1 3OLE 1 Bt Ak B
G MR, 8 dE AR A Ny — s 2R HARTTAL BN I B Sk, BT
DL Y F AR R) 3 S A M S v A 288 385 U [P R 00 5080 1), 2878 5 A BR AR % SCC Al i) a0
TrUiIR] . AEJRAE S e, SCRC Al 42 i A E5al rh AR AT A 5 AR 280 | I SR AR A5 i £ s 3214
AR I FANISE Xk, AR A0 il RO R4 25 1) 28 6 2528 4 35, AR 4> A8 A4 4 PO
TR AR R PR I Y 2 O A B BT B A R AR 5 A B B A B Y H Y
—B, E 2, IRETE E R A 5 e Bt 3 A ] RO e b B H Y — B W 2 AR
BT 2o N EAL R T REVE . 12 5 e WIBAR 1 PREERARAS T A B8 AR ] B e84
ROMERE e T NEHE R SR Ak Z A R

2. 5RIER P AGE Z [8] 1 A

AR T SRR P A B ALY 55 5 2, QSR e B B0 HRE M H N 5 By — e BB v
B 2 A AT 52 BB DR 5 [RTRE AR R R O T8 PREIR A IR I 48 2 ) , W TANPF
B MBI PERR I JC 12 32 ) B VRO AP A B0k 122, an SR R Y e A TE NI R4 A 45 )y
TETA S BT B, 580 P VR A T LA R R AR A R4 TR AP BT #5E B iR X
BEAUHNAS B AR BA — 5 BYHRME , 2878 8 FEA T X Se A A i i B h B S 7 — e R HRBR T 1Y
T ARAFAH R Y EET BT R, PRI, PR R B 0T, SCHE A Ml A 24 H Al 22 98 35 X 52 1) 1R
PR R B DT ) AT e Ak

B2, 28 F AR Tk SEAUA] , HE R W05 58 4, 5200 1 i i AHT, W T 1 U™ AUE 1Y
EAIHBY . TEZMIEIET U BT 0K 52 31— RO BRI . BR DR X R I R 2 0 Bl S IE
( exceptional circumstance)” e ANAE R R, K FH A B SR AR A F R ] 3 32 VR AU 9 B AR
TABMEAR R DMEH TAEH RERE S 5 104 2 w1 L N4 E RGEFRAS . AR A wlHE4E 1 R BH 2
AR . AEIZEE D R S PAAT (T BELAT 73577 it 177 A BRI T BRI &, 3
TCRBEBAT A1) 45 102 552, 5L, 2 PR X R TR AR Z 2 FIER = A0 TR AL 0 i

AOWIPO Copyright Treaty.
@Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases
12Judgment in Microsoft v. Commission, T-201/04, ECLI:EU; T.:2007.289.



200 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

R AHERR S 4 BRA QTR AT AT BRI . BIANAERT IR S0 6 B A A 2R R = AL A7
SR AR AR B AT L IR 2278 A AR 2 VF AR AL AT R R AR 8, BT, BB 22
A ) 0 R A R AR, AL 5 A B S R P AT 2ASOR AN A R AR i 2255
BRI S

T B st b NE 2B A 1 B e i A A i

(—) BFEF T BT IR HEM N 05 E &

DRI BE , B TE BT 22 5T Y A S5 P i AR o EE A0 A 1, Bl M v SR BN T B ) 4y
BN (O TR o (4 R T 3 A B A TR AL A UL ) B bRy O R
Gy ( = A) R BUGBAR T RO (A —) RTF LB BEIRAN A, [ O TF R AU b 5g
Fpb o I BE AR IL) AR PR i e R s B T 5, s S R SR A B
il , e RAAUR FE T = 52 5y il S bn v A , A A 2 B SR A - i e A
FP3LmE RO AR B SR8 1B 2 E 0 TR et 2 B3 T R i ) e sh 25t Ak
JE AL AR Bl R R B R S DA, e A A B S B T IR A SR
TR Bl 2B W, DA— SR P 265 BE s i 285 35 22 18] R B3t A9 i sl 2 i 2l B
IHER A%

FAT, 7EC e N RILAE S Z20E ) (DLT TR S 280k ) ) B SCRE h 2 2 1 Bl i+
KRR AT B T 4 i e B VS FE S, NS 22 2R M HLE , ELK SR 5 R SR, e 2 P4 AR
SZER AL BT RE OGS, AT Pk A3 B B B 2 e RS BIR AP RO A E Y
32 Gy MR N Hep il AR R E A T U T 5 e e VR R RD R PRI 200 e B8 19 Ak B, A 1 I 114
SCAIER AR NI LT BRI, LA R SCIE Al P24 288 B s VAT oA

HATTR (s 2B ) 20 22 Z0000E * 25 1 FA T 3 SO (7 19 28258 25 AR 303 P T 3 52
ML AT R - (=) BT IR S B FE 48 552 G M N AT 22 507 1 2% B R E B A , O B 4 1%
WATBOE N, ZEH PR 1 H R T2 5 A A, BIME 2 ST Al i A 4R {H A
W EF AL T XS IA 225 A AR E il #8052 fE— RIS BT, 58
Ty o AN P T BRI, B S Bl Al A28 45 58 5 MR NIHEAT 28 5, 58 5 RRE N ml AT 377
FREBAHL B CA | O, SERCAR MV AR 48558 Sy AR N AT 58 5 AT D AN 22 B2 5 AR Y 1E
R ZRE TS, DA Y5250 QAR U B JE 485 5 AT A S WEE P, B L, (28
Wik ) 5 22 Z6A Wb ZORF Wb T B AN A UAE 4852 5y X — A7 o A AT ER PR AR . (BE IRl 3% 52
B 7 MAE ) 26 16 A% —UE BEAT T4k . I AR Fh nl LA Gt 3 g s 000 T s M U g
BEAR . FEARSE 1 RERT 4 PN 2 AT LAB R R 26 BT A T o B BRI S 5 5 U R 4 T AE—
E DX, EAUURAE B8 BE T AT i IR BT 2[RI B REAE 48 10 Ay s s P 9 B AR
S, BIVHE 260 1) 2 PR BT R 1l 0 R BB ™ 15, 3t Sy R A 4R 5 e A 0 5 B R U R T
SEYEFER . TR 16 255 2 SR A2 2% TSR U R LB S A VR R0 RE A AL B 7 TRt P 7 ¢

@Image Technical Services Inc. v. Eastman Kodak Co., 125 F.3d 1195 (9th Cir. 1997).
United States v. Colgate & Co. , 250 U.S. 300 (1919).



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 201

R, W S BB R TP AN Al S B A B A, 28 3 ARS8 TSI FE 2852 B M
XF BRI R BB R, R 1 B7 15258 5y AT RE X S HC Al 8 M) i 1 i Al 52 4 7 T AN
HEHES, BRI, F T 08 SRt AT 1O T 6 25 GU ) S B WE #E ) | X0 45’
Sy Wit O RN ) B PP T — i BRI 124 B A0S 14 ZRAELE 1 (AR IR I T 3 SR s
WUE ) HH B REAIE 58 | IR W 418 SO Bt A1 D o 5 B0, (ER 0 B 22 5% T 65 AT REAS b 7
WO X —H AT T 1HE, FFAEIAE 5GP 5 2 15 M b 75 B I 5 I8 T 7 & 5 A Kl
OL, g B LT SO LR T RS2 A LR A T R SR T AR

BT, B F AT 2B ) B X AT B LN T B AE , (B RE R K i B Rk
A L AE 15415 T PRI R LA R 5 TRt KL U 1 8 38 , 3K 007 26 o 5 RO MU 7 e Tl A 2 15 R Ao
Az 18], I BLRERS A — i e HE b fift R Bl 28 W7 )™ A )4 240 B30 D77 1) S5 )AL, 7Rk, F B (U
ZEWIE ) AT W EERT AR 22 b T8 K w5 BOME MU 9 55 4 12 RO ME S, [R) I A AL AE 5598 B X
i AL IUISER FH P2 B A BN R A 57, 592 0 TR0t A LD, WAl 0 A a0 8 B0t 114
B IT RO BE A B SEFRICR

(D) HFEF TEEFRRAMATRT

2 S AR MY AR 2 T IO DA 0o 7 Bt A K5 , O L —A7 2™ A 1 BELAS 7 37 5 A O ORI
SCHEARMY 75 ZOT OB Bt 8 H AT DR, FRTFR [ 5 kb I RN Bt AT B LE . TR 52
e A M S I PR 2 A T AR S A B T LA RHL 1k 52 E Al A SHAB AR XA AR BELAS 52 5 AH R A R HR R
A, QLT LB 58 ) AR LA AR 55 4™ S 44 BEPSIE Al 35035 S IE Aol iy B8B83l . BRI
AW EAEA 5 WA HERLTE S 48 B O BT A B N A T e B RLE

MEISCE AT, 3 i i UM 0] b A 53l 1) 8 o 254 i A 2P i e | A e 25 A1
KEOR LR i 2 8 & B e 0 2 S i 4 (B RERE 16 i 3 vh st o R A A AT . T
S T SR AL A BT T AR AT 1 b BERAS 19 7% B, 208 3 R 1) RO 19 S
Al SR — R B, DA SR S e Al 9 TF 2 B PR, E SR B e L, S U
YREAT B R , 7 1A (2 A0 S BUARHE B T

T30 FESCBCA B RN 2 BT E e R v [ I 25 0 BRI 5 AR R 3 R AL
EATER TN AR . — T, 5e 40k 5 D NBHR Rk R BOEAE R4 58 4 (e i BT
X — H I B BA— St 55 —J7 1, BOs T 58 4k b A SR I8 5 A A N BIE PR 4k L
PUPRGE ERAH B E—E R b5, (BB sa ik A AN R AP Ik 2 U™ B0k EAT
TELES T4 e RIHTE — A B9 L BA —EE , DR Bl TH i e i 245 28 H R U5 R O &L
T RERA A RIE BT AR AT 7 S P AT R IR, DR 5 43 5 A N Bt PR 4 A
WPEROE Z SR E R NBHR AR R AGE S S A~ . FEREE TS S N il
TRIPIE B I b, R 3 ik AN ARG PR AP I D0 25 S TE A AR 9 D, BUBR 8 A N T T A
VAR A FRPERLIN S5 | 76 R 8 22 DA (LA [R] IR 52 BN S AFABURI B AP, [RIRE 7R85 T ik 5
FEERGE P L A F TR BB ) 5 68 AL 2258 A R R BOWTEA T R - ALY

GEBEI,F 16 5525 P R 2 EE R RAG TRBEABN A &4 =285 R0 0" IR 2 5 W 0355 T MR L ERL
G HE KRB T BRI RS A AER R THATES,



202 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

110 ANl R ZE W) RS2 BR EARSEAR g iff IDC 58 1 19 ) ok 2 e L B vl 8 P S e, iR
RS AR SIS T R0 ™ B A7 0 R R 52 B O 2B IR ) I 290K, O B, BEE B 255 10
R BRI 1 22 R S R BRI BET SR TR R B AR SRR I St i B v, (P 2B
Wi ) SR (9435 Pl 2 25 45 5 B 2 B 19 St LSRR RO RRAIE , A [ A v 8 52 31 R P AL DR 1 8K
S AR L B 1k R RO B (43 BE AR v s i 2 5 i T AR

AN/

TEAICRBARIHAR) I - KRBT R T — R KA B - R IEAE O AT A= 3
LR SR ige e S0 5 2 A A BRI IR 55 BRI -« O EL IR I, 0 A A e T 1) S A 27
AR L HA 2238 2 %R B 5 1], T P 2B I s B, 73k A 50l A 4 o i o A P A AR, 5
GriR A W B S 2 T B RN, LA R RO Bl 3 SR i ORI, R
V5N 8 BRI IO SE TS A 1 I8 S A B Rt R 7S R P P A T E R ) S N I i
RS [ - Rz 24 B O S A K DR AP R A S AR SR LT R DR, ik — AP SE e 2
BRI AR SR

SE Lk
[ 1]CREMER J, MONTJOYE Y D, SCHWEITZER H. Competition policy for the digital era[ EB/OL]. (2019-05-20) [2023-10-
05]. https://ec. europa. eu/ competition/ publications/reports/kd0419345enn. pdf.
(213 0. ZBRF 7 2k b AT T F 3Bk As i AT 69 B2 W o R . R IR B R [T]. ok 5 3% %,2018,
36(01) :108-119.
[3]STUCKE M E,GRUNES A P. Big data and competition policy[ M ]. Oxford ;: Oxford University Press,2016.
[4] O’ DONOGHUE R, PADILLA J. The law and economics of Article 102 [ M ]. Second Edition. New York: Hart
Publishing,2013.
[ 5] The Commission “Competition Law 4. 0”. A new competition framework for the digital economy[ EB/OL]. (2019-11-07)
[2023-10-05]. https : //www. bmwi. de/Redaktion/ EN/Publikationen/Wirtschaft/a—new—competition —framework —for—the -
digital—economy. pdf? __blob =publicationFile&v=3.
[ 6]Japan Fair Trade Commission Competition Policy Research Center. Report of study group on data and competition policy[ EB/
OL]. (2017-06-06) [ 2023—10-05]. https : //www. jftc. go. jp/en/pressreleases/yearly—2017/June/ 170606 _files/ 170606 -
4. pdf.
[TIERARS - XL B B [M]. B4R, B, #F L& AA80E KA ,2011,3-18.
(8154l R £Wix XL EHR[M]. Lif, Eif3E K3 B, 20151
[9]#hta4F « BB E MAMRICEMBOE . T H R AL FRIM]. F 308 F4, o, 2R, 3F. b k8 HRat,
2009 :339-340.
[10]LUGARD P, ROACH L. The era of bhig data and EU/U. S. divergence for refusals to deal[ J]. Antitrust Magazine,2017,31
(2):58-64.

[11]JONES A, SUFRIN B, DUNNE N. EU competition law; Text, cases, and materials[ M ]. Seventh Edition. Oxford; Oxford
University Press,2019.484-485.

[12] EASTERBROOK F H. Limits of antitrust[ J]. Tex. L. Rev, 1984, 63(1) :1-40.

[13] 84 ). A0 R =T H RN EEL F 5 . 25 F RS M]. BLA EM,F. K. F BASHF B,
2004 .286-328.

[ 14]LEHTIOKSA J. Big data as an essential facility: The possible implications for data privacy [ D ]. Helsinki: University of
Helsinki,2018.



RPN 2B A 16 B3 TR« B A A6 5 B ) 5 5k 2T 203

[ 15]BORGOGNO O, COLANGELO G. Data sharing and interoperability; Fostering innovation and competition through APIs[ J].
Computer Law & Security Review,2019,35(5) :1-17.

[16] A . BB EF B AMAZ B []]. AAEF,2019 (1) :45-57.

[17)GHE, AT ®. LBRE RN AXKELZBAF POEA[]]. FBEHHMS,2019(11) :55-63,73.

(18] 3. Ao FhedshlZ 0] BRI G FEERAAERASMAE]]]. PoHEF,2019(4) :845-870.

[19] VARADARAJAN R, YADAV M S, SHANKAR V. First—mover advantage in an internet —enabled market environment :
Conceptual framework and propositions[ J . Journal of the Academy of Marketing Science, 2008, 36(3) : 293-308.

[20]RUBINFELD D L, GAL M S. Access barriers to big data[ J]. Arizona Law Review, 2017,59:339-381.

[21 ]GRAEF I, WAHYUNINGTYAS S Y, VALCKE P. Assessing data access issues in online platforms[ J]. Telecommunications
Policy,2015,39(5) :375-387.

]
I
]
]

[22]SHELANSKI H A. Information, innovation, and competition policy for the internet[ J |. University of Pennsylvania Law
Review. 2013,161(6) :163-1705.

[23] A4k B, K HHE T 9 R LW HLA 0 2 E 45 5 L K342 [ ]]. BUb 5 3% 42,2019(10) :134-148.

[24]BRUC E. Data as an essential facility in European law: How to define the “target” market and divert the data pipeline?
[J]. European Competition Journal ,2019,15(2/3) :177-224.

[25]HEITZLER S. Traditional regulatory approaches and the postal service market[ J]. Competition and Regulation in Network
Industries ,2009,10(1) :77-105.

[26 | KENNEDY J. The myth of data monopoly: Why antitrust concerns about data are overblown[ EB/OL]. (2017-03-06) [ 2023—10-
05]. http ://www2. itif. org/2017—data—competition. pdf.

[27]TUCKER C. Implications of improved attribution and measurability for antitrust and privacy in online advertising markets[ J].
The George Mason Law Review,2013,20(4) :1025-1054.

[28]SOKOL D D, COMERFORD R. Does antitrust have a role to play in regulating big data? [ EB/OL]. (2016-02-03) [ 2023-10—
05]. https://papers. ssrn. com/sol3/papers. ¢fm? abstract_id =2723693.

[29] ABRAHAMSON Z. Essential data[ J]. Yale Law Journal ,2014,124(3) :867-881.

[30] Tucker D S, WELLFORD H. Big mistakes regarding big data| EB/OL]. (2015-01-14) [ 2023-10-05 | . https ://sstn. com/
abstract =2549044.

[31 ]KAPLOW L. Extension of monopoly power through leverage[ J]. Columbia Law Review,1985,85(3) :515-556.

[32] &4]. R EW ik PoiAFER A £ B R A L5 H P o o[ )], MR E3F4,2007(1) . 71-77.

[33]LAO M. Networks, access, and essential facilities: From Terminal Railroad to Microsoft[ J ]. SMU Law Review, 2016, 62
(2): 557-596.

[ 34 ] DREXL J. Designing competitive markets for industrial data—hetween propertisation and access[ EB/OL]. (2016-11-08)
[2023-10-05]. https : //ssrn. com/ abstract = 2862975.

[35] /8 2R S 3 A Ye3m e WA R 55 28432 [ )] 4R % 5 45 2018(5) :42-45.

[36] 35 H. LA T T FAARI 4 MG BT J]. FAaHF (HREGERFFIR) ,2019(3) :29-42.

[37] FAM. REw X EZGFFoM[]]. =k 5 £ 38 ,2015(2) :26-29.

[38] SCHEPP N P, WAMBACH A. On big data and its relevance for market power assessment[ J]. Journal of European
Competition Law & Practice, 2016, 7(2): 120-124.

(391 5% F. A B4R A6 Akt K 43 EA B 040 A [ T]. leEEATR ,2019(2) :72-85.

[40] 78 &0k A TH ARG A RAP [ )], SR AEAR S (BBl K 5 4)) ,2019(2) :51-60.

[41]WALLER S W, FRISCHMANN B. Revitalizing essential facilities[ J]. Antitrust Law Journal, 2008,75(1) ;:1-65.

[42] MEADOWS M. The essential facilities doctrine in information economies: Illustrating why the antitrust duty to deal is still
necessary in the new economy| J]. Fordham Intellectual Property, Media & Entertainment Law Journal ,2015,25(3) :795-830.

[43] A4, P& 2FR LM BEFG =T o%[T]. FEZEF,2023(1) :222-240.

(44455 I VS R & REBEFFK[)]. P AZFRF,2017(23) :32-34.

[45]# M. LB sl M AT 4 69 R 2 i kA B[ M. 367 A K poiE 2018 235-240.



204 HRARAE2E R (AR SREARR) 2023 4E55 29 #4556

[46] k. 65 B3R LW kBB A BIEL B[], RF %5 ,2023(3) . 147-161.

[47] BB F. SCF IR T 42 = ACH) B s 9 sk | P AT KA R [J]. AbaHF 5 8 £ ,2023(9) :198-212.

[48] iu&ﬁir &l(&mﬁfﬁw ITHLE B ]]. kR4 ,2020(2) :11-21.

[49] 4 f3t - 3B R—&- B FRE - FE LI KBEBIHR . T/ AELBHEGRER[(M]. BH% A & ¥

AR B IRAE 2013 1.

From datamonopoly to data access:

Competitiveanalysis of data essential facility
LI Zhaoyang
(High People’ s Court of Shandong Province, Jinan 250000, P. R. China)

Abstract: In the digital economy, data plays an increasingly important role, but the dominant undertaking
with large amounts of data often deny other undertakings’ access to data with the intention of monopolizing data
resources. It is necessary for the competition law to regulate the refusal of data access by the dominate
undertaking through essential facility doctrine, so as to realize data access and promote the circulation and
utilization of data resources. Combined with the development history of essential facility doctrine, the
application of essential facility doctrine in the context of the digital economy requires strict conditions. These
conditions include: under the precondition that the undertaking has a dominant market position, firstly, data
needs to constitute an essential facility which means that data is indispensable for undertakings to participate in
market competition; secondly, the negative effect of the dominant undertaking’ s refusal of data access is
obviously greater than the positive effect; finally, there is no reasonable reason for the dominant undertaking’ s
refusal of data access. It is only after the above conditions are met that the dominant undertaking needs to be
under an obligation to allow data access. On this basis, the competition law needs to refine the specific
requirements for data access and its possible relationship with the personal data protection law and intellectual
property law to make data access more operational in practice. Specifically, there are three main competition
law requirements for data access: first, other undertakings’ access to the data should be fair; second, other
undertakings’ access to the data should be realistically practicable; and third, other undertakings’ access to
the data is subject to the payment of a reasonable fee. In terms of the relationship between competition law and
personal data protection law, on the one hand, personal data protection law hinders to a certain extent the
access to data by other undertakings; on the other hand, there is a unity of value between personal data
protection law and competition law. In terms of the relationship between competition law and intellectual
property law, in most cases, it is legitimate for a dominant undertaking to deny other undertakings’ access to
data protected by intellectual property rights, but the dominant undertaking also needs to be careful to exercise
its rights within reasonable bounds and not to abuse its intellectual property rights to restrict data access. In the
era of digital economy, it is necessary for China to incorporate essential facility doctrine into the normative
system of antitrust law, and at the same time, design the specific content of data access in relevant legal norms
and guidelines, and strengthen the coordination with the protection of personal data, intellectual property rights
and other relevant legal norms, so as to realize the localized construction of data access, promote market
competition, and explore the great value of data.

Key words: digital economy; abuse of dominant market position; data access; essential facility doctrine;
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