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Essential attribute and legal regulation to the VAM contract under

the perspective of the integration of equity and debt
RAN Keping' ,ZHANG Yizhao'?
(1. Law School , Wuhan University , Wuhan 430072 ,P. R. China ;
2. Law School , Free University of Berlin ,Berlin 14129 ,Germany)

Abstract: With the promulgation and application of the 2023 Company Law, understanding the legal
essence of VAM contract and addressing the challenges of their performance under the new legal framework has
become a new focus of theoretical and practical research on VAM contract. Currently, VAM contract still face
theoretical ambiguities and practical challenges. Firstly, there is confusion regarding the recognition and
constitution of VAM contract, and distinguishing them from disguised debt is a core issue in judicial practice.
Secondly, there is a paradox in the distinction between the validity and performance of VAM contract. Although
VAM contracts are generally considered valid, the first case of invalidation due to violation of public interest in
the securities market has emerged, highlighting the legal and factual difficulties in the performance of VAM
contract, leading to the performance paradox of VAM contract. To address these issues, it is necessary to
reclarify the legal nature of VAM contract and, on this basis, reconstruct normative solutions to the difficulties in
their performance. Firstly, VAM contract have a special legal nature, being a product of the integration of equity
and debt. This is reflected in the economic interest state carried by VAM contract, which exhibits both
convergence and divergence, with the economic interests of VAM contract investors showing a tendency towards
creditorization. The scope of VAM contract is complex, being constrained by corporate law, contract law,
accounting standards, and financial regulatory rules. The mechanism for realizing the rights of the parties
involved in VAM contract shows overlapping competition, with the transaction structure aligning with the
characteristics of equity — debt combined financing. Externally, the investor’ s identity is recorded as a
shareholder in company registration documents, while internally, the investor’ s actual legal status is a creditor
rather than a shareholder. This cross—over and transformation of identities rely on tools from contract law and
company law. Secondly, the legal dilemma of the inability to perform VAM contracts is rooted in their integrated
nature of equity and debt. Contractual rules, organizational law rules, accounting standards, and regulatory rules
should achieve coordinated unification in the handling of disputes and resolution of conflicts involving VAM
contract. Finally, in the context of the combination of equity and debt, the relevant regulations on preference
shares specified in the 2023 Company Law should be interpreted to achieve the implementation of VAM
contract. In terms of categories, paragraph one of Article 144 can analogously apply to VAM contract. In terms of
rights exercise, the general restrictions on the exercise of voting rights for preference shares are applicable, and
directors, supervisors, and senior managers should be required to bear special good faith obligations to investors.
Additionally, optimizing the rules for profit distribution and capital reduction, including financial source
restrictions and related procedures, would promote the flexible handling of assets by companies without losing
solvency, driving innovations in the capital system of company law, addressing the financing difficulties of small
and medium—sized enterprises, and improving the business environment.

Key words: VAM contract; integration of equity and debt; 2023 Company Law; company capital system;
financing for SMEs
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