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(DFor the economic importance of the software industry, see the reports of the OECD Directorate for Science, Technology and Industry ( Committee for
Information, Computer and Communications Policy) entitled Content as a new growth industry (14 May 1998) and The software sector: a statistical
profile for selected OECD countries (27 January 1998).

@OECD Model Convention 4 X 3% A # X 4 k.

(®lIndia - Reliance Communications Ltd. v. DDIT, 6 September 2013 ( Summary).

@P. Raj Kumar Jhabakh. India; characterization of software transactions for tax treaty purposes — the Infrasoft (2013) case. Bulletin For International

Taxation, 2014, 68(4/5).
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(®Mirna S. Screpante. Cross — border software transactions from a technology importing country perspective: the case of the Argentina — Germany Income
and Capital Tax Treaty (1978). Bulletin For International Taxation, 2013, 67(9).

©See Model Convention With Respect to Taxes on Income and on Capital Art 12.2.

(DSee 13.1 of the Commentary on Art. 12.
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®See Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs and its implementation in Spain by Law 16/1993 of 23
December on the legal protection of computer software.

©@Baumgarten ] A, Gorman R A Schwartz E J. United States: Copyright Law and Certain Tax Treatment of Software Transactions. Bulletin for
International Fiscal Documentation, 1995 .522, 523.

@0See the reports on Subject II. Tax treatment of computer software, in Cahiers de droit fiscal international, Vol. 73h.42nd Congress of the International
Fiscal Association, Amsterdam, 1988.

MOECD, “The tax treatment of software” in Model Tax Convention: Four Related Studies. Paris; OECD, 1992, Vol. I at R(10) —1.

@Technical Advisory Group on Treaty Characterisation Issues arising from E — Commerce, Tax Treaty Characterisation Issues arising from E — Commerce.
Report to Working Party No. 1 of the OECD Committee on Fiscal Affairs, 1 February 2001.

@US Treas. Reg. § 1.861 —18 ( Classification of transactions involving com — puter programs). There is a previous version from 1996. The 1996
regulations can be found at www. unclefed. com/ForTaxProfs/irs — regs/1996/reg25152. ixt.

@Karlin M J A, Smith B A. Computer Program Final Regulations. Journal of International Taxation, 1999(2).
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(6Savelbergh J W. Taxation issues of cross — border transfer of computer software. Intertax,1996(5).

@Laan R A. Computer software in international tax law. Intertax, 1991(5).

(8Shah, Nirav. Taxation of Software (in Japan, Malaysia, Singapore, South Korea and Taiwan) , 10 Asia — Pacific Tax Bulletin. OECD. 2004 : 262 .
@9See Secs. 1222 and 1235 of the US Internal Revenue Code.
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20see US Treas. Reg. § 1.861 —18(f)(1).

@2DSee Burke, M. S,F.S. Saba. International Transfer of Intangible Property — Is There a New Bottle for a New Wine? International Tax Journal, 1996
(4).

@R 7 AL, AP 8 KB FARAAA)” , — AL 48 A AL B 69 M R 2 T 5 R SORAR ko 6 FARARE K a9 AH]
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Taxable nature about transaction of computer software copyright
ZHU Yiqing ,ZENG Jing
(The People’ s Procuratorate of Jiulongpo District, Chongqing 400039, P. R. China)

Abstract: Income generated through computer software cross-border transactions is generally considered as
royalties, and software royalties are taxed in most countries according to Article 12 of OECD Model Tax Convention.
However, there are still series of controversy about how to identify the nature of the income in international trade.
There are different purposes on different computer software cross-border transactions, and sometimes the income
come from software transaction is also identified as business income and applicable Article 7 of the OECD Model
Tax Convention. Due to different tax base between royalties and business income, it will lead to abuse of tax
treaties if the nature of this kind of income can not be identified. So the nature of the software copyright transactions
income should be identified more explicitly and legitimately from the legislative purpose and interest in the field of
international trade, thus it will achieve the best balance between the promotion of development of software industry
and protection of the right of the tax.
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