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FRABBOFTRET R LN BRA TG X2 EEPHEEFHEITOEELLTE
B, EEEGARERLE FE2EZMNXERFTHORARNEAFR" S A EFLE” L) FH
Fagh MW" FAIE R F LA, BRI BT FAT AR KX E TR a2 TEA, R, b T
KA 0 B Fa B A % PR R N 55 — g S22 R )7 o AR AL £ 5, B i F E U ur L Lk E R 6 B
KB,

RERR] B PR AR AR FE ) 3K 2T T A B RN T B PR JR )

ERW B : Ak E K05 A ST h 5 4E T H < S ZBWE BT 58 55T (19SFB3042)
TEFE BN RXET P E AR KFEEGE 5T A Email : zeyu. zhao@ ruc. edu. cn,



236 HRARAE2E R (AR SREARR) 2024 4E55 30 55 5

FESESD22.294  XEIREE:A  XE4S:1008-5831(2024) 05-0235-14

B/ INBR R PR C 45 it )32 ( Less Restrictive Alternatives Test ) WEA: 38 [# iz 2B Wik sz e . BRI
5 IZIE O T RIS 5 R AR ) A% ZE WSO 5 i S (/R 7% ) (Sherman Act) |, 7
NCAA 15 Board of Regents of the University of Oklahoma —ZZ (LU FRIFRNCAA &) RISV, %
TR R R ] 5 28 5 AU ) i DL 43 A TR, T A R R X T 28 T R RLRIAT S 2 5 A A
FE DR, FE A REE 2 DA T O I AL BV IRV | R V2 I o SRR b 3k AN T DA I it )
g — ., M5 EIZIEZE (Ohio v. American Express Co. ) Tk, &8/ NR il P2 XAt 7E S 28
Wi T A A < T (LR A AT P ARG AILC ) — 5 RT LR Hh A X0 S 4 B/ DN FR ) A ) A A
T LIS RS — 7 Bt 1 HAT S BAT B AR A OB EA T B, AEZ B/ INBR AR P A it o752 A S e
FIRARSE AT AR " @ AT SE b G BT S 5 44k 1 1w R 67 1) s8R I e+ 4 5 =Xk
A AN PR 2SS AT SR S PERVERETE (B W] e T BRI R A0 1 2k
B FNPEAR FML AT A A 58 40 55 FISE 40 25 ©1X — 2855 R 00 Y EL AR

BEAE BT T 708 A0 e VE 228 R ML AT R RS M A AR Wi B, 4 n P 5 ke —7 < R
AE NP3 R 38 A5 DI AT R TS AN 2 10 R B A R 2 S T4 Ak
L V-5 B0 T SRR e SO AE R R | S 2B Wk sk A RD R LA Xz -8 BN, 7 X0 R4 4
R E AT Z G FIWEX A A S T M 2 e i . R Ch e AR IEH
S ZE Wi ) (LA TRIFRCR 2B ) ) SR F Y A 2 5 I 0 v < A B i 2 S D) A0 5 BTN 1) 7. EEAE
Z0 i )RR R SZ R 9 H AR TR B RORE L 9 iriE S B A R R 3R B TR S 2B B
SRR R R e B U AR LA T O Y SR D ATIOR S IR A S G BTN AT A B R IS gk
ANBE K RS AR 3R S Brad B o B 7R < A RN B e AT AE SR 3R T A R 28
Wik ) o A PO S e RS PR REAT A . (P R AL AR T R e B ke iR
WA 6t < AT R T LR A Y, G038 B A7 B 16 i i eg ™ ) Hig i, 72 AR
JEWrHRE B 1S A T PR R IR T, 16 55 Bt S 2B 8T 2= D1 23 A (I 55 e e 2B I 2 D 22 G T R 48
TR [ 2B WS T ) (LAN TIARCHRE R ) ) B AR Hh 750 - 65 8] 2 75 A4 1 28 W BIMsC o 75 4 J
PTG S BE ML AN 5 5 IR I 225 SRR R DX 22, J0I8 2™ Ak e 4 40 3 10 TR 3R B 1 22 55 4%
a I ER o AHIEX T A PPN A X SE R R (HR R ) B R AR ) 7 5

F52 b ARMEER RO SR AL DG TR i R v BT S 1) 9 e PN i 3 T A LB 1 A
M Sz ZE W S A TSR . AR S 1 T = b S R R 1 55 B RS B 5K R I iR R TR A 4
Pl 8 — R g, T 37 e A o ) e 2 s i 3 M A s v A ML A B, DA T 37 M A A e et 1
3P RN SR AL R 0 Bl S A R B A4 ORI S —TT  IE  E — BE T
R 5 N BIR A A AR I D00 3 T A DA 3 ) sz 2B U BIL OGP Ui i 1 378 15 A i A5 o BT
M AR AT AT () I o R B0 1 T 37 W MR DU g s,y T o B0 0 9 /8 2 ) %2 (Addyston

(DSee NCAA v. Board of Regents of the University of Oklahoma, 468 U.S. 85, 86 (1984).
(@See Ohio v. American Express Co. , 138 S. Ct. 2274, 2284 (2018).
(3See Board of Trade of Chicago v. United States, 246 U.S. 231, 238 (1918).
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Pipe & Steel Co. v. United States ) P52 i FUEAB AL 52 8. 2 X B % Al & 16 BRI 9 P9 A= 32
Bz R — e AR R TG P s U S e 1 28 AR A e, E R PR R R R S R AR B T
PRI A48 R S PR AT B, 80/ I ZB WA A ] U ) R T

— By G0 5 A BRI IS FH Pk

B TETR E O 2 B AL iR 7 5558 1 & 0 B o7 55 i 2020) , 3 E7E
2020 ‘EE TR 52 #A 37. 21 JIACTT; 2 E M _EZEEGA 11.76 J11470; -1 55 IRk 55 E Ik
HRLR ] 5. 45 TiAZoet , SEEWNMTTAIEET S B IHR BTE R SRR SFBHRT G
By &ASUR, B e MR R Bk, AT B2 T v R RN 9 A AR i Y R
R ZEW L BN S SN B T D R T S i, Xt — e R B A (et
Tt — A R ERBAE R P ) (LU AR ) ) 2GR G F B
T, P ) AU “ g — KT vh gt T i Ak S ZB W R SO IE 2 58 4 B A < fk
SRR AR e A 2 DR BE G i B rh BEoR i T B SR B R A T ReET
Yy 4 AT shaS M H R AT R 4 B8 e, IR 28 Wi A Fl AL DG AE W AT o 3 M 1 2o 7R v 4,
Vi B RIXE 3% 7] B8 BT T 38 4 G500 A AE R R PR

(—) BF T AR RIS

By almm s, BAmENSME, “sh&” —ia4iy E RAFZm A5 4 Em
A7 R DA B 4 %o T 2 (] 23 SR b R RE 1 B 0 i b B X 5 4 0 2, b T T 3 B8 DL S At 5 4
HRAEARIE B A S Y A RR O DRI, G SR RS A e B SR A MR AR M LAY X sh S A OR
W LA TR BOA TR BN QB IR 3h 3 G h I e Dl as T SR AR A . FERCETT S, DL I B A AT
TEFSREAS AT BRI, BT 1 5 408 B R R W b BB HL = S AN i A LA FE 454 22 5 i A
SEAHRE, BB R, A R iR /N 25 AR T T R AT < B
AR @ DU S A A B i T A X BE TS I shAs T

5 B E M AT AT DR BT 0 sh A, BIAnF & 5 E AT MRS A R A AR
TP B TR AREIAT R T 50 3 T R R FE I R B ok Y AN P 2 B 48 H 5 ik
st B0 S AP 22 B 3% T O SR T o I T 35, T S S TR i Rk R s AR v B R
W BGRBRNIE Y BRI R R M R N A AT R 2B ) JE N 2k 0k A O A R
WA BA, BRI A0 ok T B KB A4, 76 B0 3l 2485 58 4 1 17 B0 AR M1 7 F 5
SRR 2T Sl BRI, % E M SR B HE LABIA S A R M, AN, X T 2 W
) T 5, BhASTe S HA A R BRBT, W BORE B AT v, I 2B T PRk Al i HL o6 AR B K
U100 5 G RN 3 AT, AL BN T R A 0 < S S 2 HEAT A BT, B PR T R T AL OGS T R A A 43
My s A Rl 25 M R B T BINAE s T 48 H F b 0 B 1, N8R )2 T 75 BRI
KA EPE Ll KR8 E PRI, A, X3 FagEEdhiukmns 2—
AHEAR

@See Addyston Pipe & Steel Co. v. United States 175 U.S. 211 (1899).
G BORI A B R R IR IA N R AT e e AR AR A AT AR A4S R BT A1 R AR SR R A A AT E
SN T 4 AN A IUA 04 e A ) P A A2 T 8 B R T AL AR S KB AR 0 T A R — AN R A LB AR R
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WA RER R T N ASEA W Bk rE > (HSEPrR 1 X8 547 vl e e 4t 2 B A
A B IEAE S S, s TE i s 5 e BR R B RCR s, BT H— X
Bt 2B 38 R — AT R R0 T ORTR] A A (B LA AR TR B 2B, JEvof 8 F [l — KO 1
AR, P, P 6 547 38 P8ORS AR 2 2% R A R RMEWR VP 213 AR R 2518

PIFEE 2019 4F Facebook & k1, i 9% 18 B FB K 457K J& ( Bundeskartellamt ) X F* Facebook 4%
H P R EAIE S WhatsApp, Oculus Fll Masquerade & 11 7 8 (94T A& M i A 1 37 B
A7, 36 5 T (PR 35 472 ) ( Gesetz gegen Wettbewerbsbeschriinkungen, GWB) 2 19 Z58 1 FORM K
WiE1T4529) ( Treaty on the Functioning of the European Union, TFEU) % 102 S5 AHKCHLE , MR G I
B 5 40 1 ) 55 32 SR BRI IR R FAT I RGN RO I, BRI GE  (H SR | 48 S
RARFR R IR B T A B SR AT D 0 T3 2 3 7 A YRR A, 9 40 Facebook AT LA FH ik 284~ A
BT AR ) 5 BOC, B 9K sh B 5 AT 3JeAt 58 22 0 B0 647 Ak 31 A48 6 8 ; Facebook
FER A A S SO 03 7 i, JE 2 Facebook BT BYAAF 65 887 it IR 55 FHET X0 A [R] 31 2% 2 42
BEAPEAR R 7 i o B, PR E BSR4 K R R g g 4 5| (— B TR 37 45191 ) ( General Data
Protection Regulation, GDPR) IS TEIZAT M1 98 & B0 3 R F U ES , LLILIER] Facebook 17 417
TRVE I DL KOO T 2 AR A 4 5

(Z)KRELEP“SEEN"EHAMNEEEEL

ST R ZEWE ) BTk 2k 5 W ST VAR S 20 2 (A T 5 I i 2, A 350 11y
BT 2 AR T3 0 e 2B S ey . JTo i 2 28 W D D300 J2 M T 11 3% S e b 052 47 4 88 70T, e )
Je X T RS AS ZEWT DR I, B PR — o T8 E e P AT M A BF S B B IRl
653 T 2EFETIE A ORI A R G IR 5 P A I TE i R A BRI R AT AT
TERA A IR A6 S 5 1 58 4 LR B AR R A R A A s B A Y

AN G BRI BATIR Z2 8 ba , DR O A0 5 1 A2 20 i B AT O 22 55 - AN R 18 2 A, 1%
WRBT TSR R EWT A TR TR R FANTAT , LA R ok o &, Wbt 1 S 2B 1 SR (i
SR, & BRI A PL SR RE AL . A 27 il it FE AT LA S 2 B 2 380 WE I Ry, A B 3 1 S AN
SN G BAS A B ARG T BN A B i 32 D 0] AR AT DA/ PR« B T 1 R
A ESEBR L B U A5 0 AR b2 Y B e A AR B A, AR B2 A e 1 B 2B BT P A )
TEIORRRPE Y BT BE A S ZERCE TSI ORI T B T AR B BRI A B 1 N
FHRRIEZ SN i EARFTIGE R R 455 18U T B0 1, 0 A0 i 3 5 R R P 3 ikt
RT3 ) K/ DR 220 AT ] S 2B R R AR ) 7 A 6 T 5 R D DO B, 4 1 220 A 32 D )
BRRZOR R BOZFINMELL S8 T SRS S

©Flde ARG E T &L LEEEFERRARGHELEFHALERAFTERRXG TR AT, 66 TFE5EEAFAZN
LB E R TR,

(DSee Bundeskartellamt ( German Federal Cartel Office) , Decision in the administrative proceedings under Section 32( 1) German Competition Act
(GWB) on Facebook Inc. et al. , B6-22-16 (6 February 2019) , paras. 1 and 2.
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RETT ARIATETEITE . U EMMIREER 27— 28, X THER A RO 2. 29 JE 18] 2 f5 8
i 58 oy R 55 A B A 5+ =300 55 89750 0E Be AU X 47 oA 1B S Ve A B 2547 T8
2 AT WA B LA R AT M PR AT A7 i AR AL AT W, BRORAEE R + =T e 55 47 0 4 73 it
it HRORT S 4 T [ R A7 i) SRR BEAT T X L, (H B = 52 PRk 40 22 B O 4 00T B2 R R T OE T 52
M, FRARAE i A B ] FEL L L P T 37 SCRC M 57 58 v | S B W PRI A8 171 % 3 T L L 52 o )
oy MR REE B A Z (B Y A AR AT T 0 A, ELE SR I U N —AN AR RN 5 T TAT
PRPEM T R ZRT OB W RITY, Z8 BRI 1 R 22 f R p it R vh PR BILOC RN Be
10 H AR R AR B & B WRLE (H G = 17005 BEPE 5400 F A0 LE , & B 20 A 518 TR ]
B i RO R AT R T A B SE A RCR BN B Ak, DR R ShAS PR, A i A
B BV 0 P g Rk e R LUK T TR0 RO R 60 ISR AT HER b 53 T, AT RS e A R P
B R

LB SRR A ) S 2R K

A5 /INBIR I AR i S LA 3B G B2 2% 1T R I 119 22 5% 0 W SR 190 A a5, R o o 3 [ AU A
S R AR AL A B, LR — e R Ijjlz{)ﬂ“ IR AEAE— EFEIE 0 E A KAk AT
R TP A A S B A RNZE T TG Sh Ik as o I T0IR H AR 7 56 528 3 52 22 i A 76 36 [ e o v B 15
FE T EHAE B2 S BR A A R RS2 A R T LGB A 2 1711 4R 78 56 [ I 28 Wik i S ik rh A e
FHEZA, EAERASE, 76 NCAA B W7 15 BE R A 75 B A o 12k B FR AR T R Gtk 1)
R, (F LR A T 450 /INBR ) 1 A A it R A 51 B[] 45 20 B 1 Ak mT gk

(—)GERENMNESR

5 EA B AR AT« =20k R DU R TR R B S R —
R AR E S, (HIGIS R AR IR WA N B A it ﬁt%‘[&m_% FH
LR —3, B« =2k, J2FE Brown University 5848 2278 gl oA vl 19 45 3805 0] 5 i
12 B, i JE A4 H RS IR B 5 A BRI T R ZE A DG 3 A T I S s e i
SR E R AR IR TR R SRR , 260E 5 AT W 56 A 20 05 iy e TiE B AT N BB AE 7 AR A
P o H AL e R AR 5 (BORFT P00 28I 53 AT A0 AE A5 210 7% 5, W4k 252 ph it 5 AR $E 28R AT, LAIE B
TR TE G I BCR BEAS B 2 Hb 3 5 R U /N SE e B iy S B (WLER 1) o 7 Alston P, G
U] 64 35 FH BN AR RS2 A 18 B BRI NCAA Z [AVERS, (AT SR fEXEEEE P,
A B HE ( Breyer ) Y B AEIZ R HIA R« 585 =207 i N IE BAA T 0 T 283k B ) A5 38 B AN BE k2 47 0 7= A

@B : Ly W B BB AT B R AT MR AT (2019) F 000201710047 5,

QAR T 4if FAUK R R FF ke H5,(2017) % 73 RoAn 561 5,

WAL : B R W 35 B8 38 8 RAT B ST 2 4 B R M4 (2021)28 5,

@See Mitchel v. Reynolds (1711) P Wms 181; 24 ER 347.

2See United States ». Brown University, 5 F. 3d 658, 668-669 (3d Cir. 1993) ; Pocono Invitational Sports Camp, Inc. v». NCAA, 317 F. Supp.
2d 569, 580 (E.D. Pa. 2004).

3See Alston . NCAA, 958 F.3d 1239, 1275-1276 (9th Cir. 2020).
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IR BT AT G R HA R S B R (W36 2) Y A 2 X2 BRI E S A TR ST, 7
DWEED%EE@HJNA@EWX.ﬁﬂ%§ﬁ$ﬁwwuﬂ%%§#LﬂTﬁF¥
2 HRZBR RN R T A B N] (38 5 LS G L3 DU AL AR ST AT R [ R0«
AU WA TG 56 [ 511 SR v B A T SR, TEIR R =PI IR PR “&/J\BE%H
B AAE IR (RIEE =25 ) E 2 o AR T Sl i — 25 FLAREN «“ & B R 2 55 43 1 157 4k, %)
T RINEBANT K (EAG #E— L TRAZ RS [HIE,
F2 “ImHE FHBESEBENN

HEBEE R R/ F Pk MK WEB T
o . ARIFAT A A 45 7 i/‘iyj\ ?"
Fogbir(my) | S TEEHRRFEALR G ek % SR
B3t 5 R oy 2 R AT
LR AR FE2 Rt
§ 4R IE R JE A B 6 3 F TR
SE AT
= BRAA BRI, HERAZATAFANEFHERZFTR
2R T aE

(=) “BREE" WA &G

R A A it 0 A B )5 P v ) LA 2D R B e i 0o < AR 1) R A 2%
FEATIRTT , PR3t Hh il A5/ INBIR A P A it e O 32 o PR LA A A i, ol 3k o ttiﬁ?ﬁaﬂfé
6 B ZE WL 1) AR LS B S w3 RS E PE R, O Bannon 845 ) T 2E1F25 5%,
BEAEIZ S b BRE 1 IZ IR — ZR 93 FH 2, B S R U B0 B DA € vt jﬂ“/\ﬁkiﬂﬁ%ﬁ@
FEHL (patently and inexplicably ) ™ HAS B H A9 it i 7 5™ 4% B BR ], AN 2 %) F 425 & B AR 1Y
A PR A TR P 0 PR B A 7 1 B HH R AR . 3k B BEOR Bt O A7 S 28 S ot 5 T
I AT RCR S (virtually as effective) ™ DL T 28 1 32BN 2 72 HE BAMP) i AR (without
significantly increased cost) "%, PRI BEBETEIZZE B SGIA B AT 0 I R BR ] T K2tk i 3 B
B — T 0 56 G, T BRIAE DL [ 08 1T 222638 2l DL 1] 2 A B R 1 4 2 S Y L Ak

(4See Capital Imaging Associates, P. C., v. Mohawk Valley Medical Associates, Inc., 996 F.2d 537, 543 (2d Cir. 1993); Bhan ». NME
Hospitals, Inc. , 929 F. 2d 1404, 1413 (9th Cir. 1991) ; County of Tuolumne v. Sonora Community Hospital, 236 F. 3d 1148, 1159-1160 (9th
Cir. 2001) ; North American Soccer League, LLC v. U.S. Soccer Federation, Inc., 883 F.3d 32, 42 (2d Cir. 2018).

(5See O’ Bannon ». NCAA 802 F.3d 1049, 1101 and 1105 (9th Cir. 2015).
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County of Tuolumne v. Sonora Community Hospital 51, VA Be N , B AR i N 24 1 e B A& S | e
WRAT g BB S A BRI B 25 44 5 LU EEAE A 7 A B 2 A 91 00 R 3k 3 5 i e AT AR R B9 H B
S E RGO, AT DA A2, BB A% IR R AT LU AL 0 A It , WL Z0 B8 3K 3 5 W R ATy [] 55
IRV R TR AS 237 A e BSOS | XA A AR EBUT S A5 L) 55 =287 oo idh T 0 1 241

(=) “Bif 8 BR 1 R 0 o g 1z R

T A AR A5/ IR ) P A e i 00 1 o R v s 8 02 2 e 7 o S0 o 99 A5 2 ) SR A S 1Y
“ FLI A RO B B I R 1 U ( Ancillary Restraint Doctrine ) "7 A9 3E F < B I FR i1 5
W SRR 7EHELE 1 B0 T A 38 P BRI AT W BEAS Al 2K “ AR BB VE T AR A, I L AE Mitchel v.
Reynolds — % 138 FH v 0 0 0 IEFA7 0 A BRE 0T 52 50 BRAIA T A s b s B B
il BN, T DATRA T O A 1 S (7R 2k ) BRARAT UG UE A ™ A A8 BR ) 50 S ROR R T 25
RCR AP EERTBUN A A R S b B E XA T AR BRI 58 A7 087 LK I 3 il b5k
TR R RREIAT R 5028 1 7MoY G ik 25 0, X S B 1S & TR 30 R Ik Ak B
KFR I HEOR I ZEGAT 8 B R T X2 BhR" 0, Frif B , B R 58 4 47 o i 240 T i 4
H b5 p 52 B0 2456 PR EEME: (reasonably necessary) | 1 HAT AN 248 T SE LG [R TR AR £ 56 R
= 751

IR TEYE SRR AR T AN BRI 1 A AR 0 S IR I 2 O S B4 B AL AR 1 H BR T
X B8 G AT A AT VAN, R3S R /N 5 G0 3 AT S A e H R G 3, R T g2
0325 P T IR o) S DU B, A/ R ol A A i 2 DG B — 2R R AR B s IR At S U v B8 32 5 [
B IR DG R A RRIR 1Y B RS B4 — B SC B A BN B SCR A B A R TE —
FEJE b SR A/NBR ARG Y 20 Hr T BT BIR ) D U AR B 5 2R 7 5 ] ) ) ik ) 401 v e 75
e, i LA R BB AR Ay 40 497 32 i R O, PR b, ¢ /0 R Ak R A vt 1 3 P A R X 433X
P L

= 3G B DRI SR el fr 2k

FIRBYINR PSS AATE RS i (HIE T PRS2 TORE I, H O 22 e A S (5] i 28
ISR D BN B — T R P A DATE Y, RV A e vk e @ T RN, 2= DA T
W TTEBERSE R TR ST 4 PR S A BT U R, A% 8 BRI AR A8k i 4 k) 3
T CHY A T T S ZE W PG AN R R IRXE S AR, A R SCR R, il s S i 51 A SR & o
A BRI A3 FH P A T 2] 4 R R T 4 S 2B I St 8K i

67 F+ Fe b 253y o SEFAT A 23T A2 T e 09 A6 AR AR ; BAK ] T 09 ST Bk s B ROV R AR BT F R AT X F AL 22
F R RERRREAMRERAMFAARE R EEH, ERXREA NFFRFERREAFL BRI ZF AR TEARZXESESER
AReg L BRRRX R,

ik Thompson v. Metro P TR A B PR AT A oL 57 4532 &P 3K s 09 A5 ML B AR, See Thompson v. Metro. Multi-List, Inc. , 934
E2d 1566, 1581 (11th Cir. 1991).

Bl BT FRATHEERERSEF, ZRRAEXNHERCINATREGENT WERB R WG EHAEAFNATAHRERE
%4693 ¥% , See North Carolina State Board of Dental Examiners v. FTC, 717 F.3d 359, 373-375 (4th Cir. 2013).

©2020 4, Ao b K ik I e B R P42 E) T AA BN b & R A0, M Lk £ RS AR AR R MR A T X—F K, A%
HAEM TR ERGLEL, A RERMHREIEN ZHANITAHTET RBGZFHE, See Federal Trade Commission v. Qualcomm
Inc. , No. 19-16122 (9th Cir. 2020).
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SR XGLE R 20 6 W B A E I SN LA 3 1 e

SR, B/ IV A A I 43X ] LA A4 5 0 52 23 5 A SR RO AR JEE Dl /0 B ] i B G 119 £
JE o RN ESRPGE BRRA ML T 52 Prlis Bl Beit Hh B A R 5 402 2R A 1 3 LW T3 it 3
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The antitrust application of less restrictive

alternatives test inthe digital market
ZHAO Zeyu
(Law School, Renmin University of China, Beijing 100872, P. R. China)

Abstract: The continuous development of digital markets has given rise to new business models and
business behaviors, these models and behaviors have made digital market competition constantly dynamic and
complex in its effects. The so—called dynamic feature means that the undertakings constantly adjust their
business behaviors according to the changes in market supply and demand; while the so—called complexity of
the effects shows that it is difficult to conclude the competitive damages and economic gains arising from the
changes in these business behaviors and models. Therefore, it is often tough for China’ s antitrust authorities
and courts to evaluate and confirm the size and illegality of the competitive harm generated by these new
business practices when applying the rule of reason. However, the less restrictive alternatives test, which was
nurtured in the antitrust judicial process in the U. S., though had not been adopted by the U. S. Supreme Court
prior to the American Express case, can be used as a key step of the rule of reason to streamline the complex
economic efficiency analysis. This enables it to be applied in antitrust cases in digital market. The U.S. case
law practice has established standards and procedures for the application of the less restrictive alternatives test,
making it smoothly applied and thus supported by antitrust scholarship. Because of its ability to simplify the
measurement of competitive gains and losses under the rule of reason, the test can achieve the dual goal of
antitrust in digital markets, i. e., to maintain healthy market competition while maximizing the economic
efficiencies of business conducts at the same time. Moreover, because the test is highly compatible with the
dynamic and complex digital market competition, it can effectively reduce the ambiguity and arbitrariness of the
rule of reason at the present stage in China. It can also improve the precision and efficiency of antitrust
enforcement in the digital market. Nevertheless, the antitrust authorities and courts also need to take this test
meticulously, as mistakes in the proposal of comparable alternatives could lead to false positive errors and in
turn stifle sound business practices. From the perspective of legal principles, the test embodies the proportional
quality inherent in the rule of reason; at the level of legal rules, the test could be systematically interpreted in
the provisions involving the analysis of the theory of harm of cartels, abuse of dominant position and mergers; in
terms of the specific implementation of the law, it is necessary to closely combine with the double—or multi—
sided feature, diversified economic efficiency, and innovative and dynamic characteristics of the digital market
when determining the effects of the behavior at issue. However, due to the shortcomings of the test and the
difference of its meanings between the ancillary restraint doctrine and the general rule of reason, it is
nonetheless necessary to untangle the levels and limits of its application.

Key words: less restrictive alternatives test; digital market; reasonable principle; ancillary

restraint doctrine
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